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Counting out 


money has ever 
ranked high on 
the list of man’s 
tribulations. His 
schooldays are clouded with vexatious purchases 
at so-much and elevenpence farthing per gross. 
Leaving school, he is like as not set to work on 
day book, journal and ledger ; and woe betide him 
should a perverse penny play hide-and seek among 
his long tots and cross tots! 


All honour, then, to CHARLES BABBAGE, 
whose ‘ Difference Engine’ was probably the first 
machine ever designed for the mechanical solution 
of arithmetical problems ; and to Dr. HERMAN 
HOLLERITH, whose Punched Card method of 
electrical accountancy has been so developed as to 
perform incredible feats in the solution of general 
accounting, book-keeping and statistical problems, 
at speeds that would seem fantastic in any other 
than a jet-propelled age. 


HOLLERITH Punched Cards and Equipment, 
long in general use throughout the United Kingdom, 
are already installed on an extensive scale in overseas 
territories throughout the world. The machines that 
. compute sterling can be adapted for other currencies. 


“HOLLERITH” 


THE BRITISH TABULATING MACHINE Co., Ltd. 
17 Park Lane - London* W.1. (Phone: REGent 8155) 


Branches at Birmingham, Manchester, Glasgow, Leeds, Liverpool, 
Newcastle-on-Tyne, Sheffield, Nottingham, Bristol, Coventry, 
Wolverhampton and Belfast. OVERSEAS at Bombay, Calcutta, 
Delhi, Karachi, Rangoon, Colombo, Hong Kong, Sydney, Melbourne, 
Wellington, Cairo, Johannesburg, Nairobi, Bulawayo and Dublin. 
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Now Ready—The Recognised Authority 


BEDFORD’S 
AUDITS OF 
LOCAL AUTHORITIES 


INCLUDING FINANCIAL CONTROL 
SECOND EDITION 1949 


by 
ERNEST BEDFORD 


F.1.M.T.A., F.S.A.A., A.C.LS. 
Borough Treasurer and Accountant 
Metropolitan Borough of Stoke Newington 
This work embraces the statutory audits and internal audit | 
applicable to local authorities in England, Wales and Scotland, 


together with a résumé of the principal provisions relative to | 
commercial accounts 


Price 75s., by post Is. 6d. extra 


Reprint now availzble 


MAGNUS AND ESTRIN ON THE 
COMPANIES ACT, 1948 
Price 32s. 6d., by post Is. 3d. extra 


BUTTERWORTH & CO. (PUBLISHERS) LTD. | 
BELL YARD, TEMPLE BAR, LONDON, W.C.2 


Arbitration 


Arbitration plays an important part in the 
professional activities of Chartered, Incor- 
porated and Certified Accountants. 

The Institute of Arbitrators was formed in 
1915 for the purpose of providing an organisa- 
tion which specialised in the knowledge of 
the Law and Procedure therein, as well as to 
further the settlement of disputes by this 
means. 

Membership is open to members of specified 
Professional Bodies among which the Institute 
of Chartered Accountants, the Society of 
Incorporated Accountants and Auditors, and 
the Association of Certified & Corporate 
Accountants are included; and Chartered 
Accountants, Incorporated Accountants and 
Certified Accountants are eligible for the 
Institute Panel for Professional Arbitration. 


Particulars may be obtained from the Secretary, 


The Institute of Arbitrators 


(Incorporated) 


10 Norfolk Street, W.C.2 
Examinations are held in May and November. 
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Professional Notes 


Joint Auditors 


It frequently happens that a new firm is appointed as joint auditor with an 
existing auditor. Sometimes the appointment of the original auditor is sooner or 
later ended—perhaps on the ground that joint auditorships are inconvenient and 
expensive. Particularly where this outcome may be anticipated, it seems im- 
portant that the original auditor should be notified of the proposed appointment 
of the joint auditor. It is understood that the Companies Act, 1948, is interpreted 
to require the existing auditor to be notified of the proposed appointment (Section 
160). This interpretation rests on the view that the existing auditor is a “ retiring 
auditor ” in the sense that he is going forward for re-election—even though there 
is a clear intention that he should be re-elected—and under the terms of the 
Section he should therefore receive a special notice of the other proposed appoint- 
ment, and can make representations for consideration at the annual meeting. 
While it is not uncommon for a company to have joint auditors, it is clearly 
undesirable that the intention of the law on the rights of auditors should be 
avoided by the expedient of the temporary appointment of joint auditors, with 
the subsequent removal of one of them. Not only safety in regard to the law, but 
also courtesy, would require that the existing auditor should receive notification. 

It may be added that Sections 159 and 160 of the Act are not free from some 
self-contradiction. Under Section 159 (2) a retiring auditor is to be re-appointed 
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in certain circumstances without any 
resolution being passed, and this would 
suggest that the retiring auditor is not 
necessarily coming forward for re- 
election, as the view commented upon 
in the preceding paragraph requires. 
That view, however, does appear to be 
consistent with the aim of the Act, even 
though there may possibly be some 
ambiguity in the wording. 


The Vice-President 


At a meeting of the Council of the 
Society of Incorporated Accountants 
on January 26, Mr. A. Stuart Allen, 
F.S.A.A., was elected Vice-President in 
place of the late Mr. J. Paterson Brodie. 


Double Taxation Relief 


On page 43 we summarise the main 
part of a memorandum submitted to 
the Chancellor of the Exchequer by the 
British Overseas Mining Association 
In another part of the memorandum 
the Association says it is concerned 
about the tax position of British-con- 
trolled companies operating in countries 
with which Great Britain has not con- 
cluded a double tax agreement, or 
providing the capital for mineral or oil 
production in such countries. The 
countries of particular interest in this 


regard are: 
Brazil Belgian Congo 
Colombia Burma 
Mexico Iran 
Venezuela _ Iraq 
Portugal Siam 
Spain 


However, the following proposals of the 
Association apply to all foreign countries 
except the U.S.A., France, the Nether- 
lands and possibly Belgium. 

The Government’s policy of extend- 
ing bilateral double tax agreements to 


more and more countries has clear ad- * 


vantages if it can be carried through 
successfully. The Association stresses, 
however, that the chances of obtaining 
reciprocal treatment with some foreign 
countries are remote. This applies 
particularly to the countries listed 
above. Unlike the U.S.A., France, the 
Netherlands and Belgium, these coun- 
tries have no strong urge to reduce 
taxation on income drawn by their 
nationals from Great Britain, since the 
amount of such income is small. With 
these countries, says the Association, 
only unilateral action by this country 
is practicable. In order, however, not 
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to prejudice the operation of conven- 
tions negotiated in the last few years, it 
suggests that limited relief should be 
given by including within Section 27 
of the Finance Act, 1920, the foreign 
countries which have not yet reached a 
bilateral agreement with Great Britain. 

The Association states that the heavy 
tax levied in countries like Burma, 
Mexico and Venezuela means that 
relief from double tax is particularly 
important for British mining and oil 
companies. Their American competi- 
tors receive a generous measure of uni- 
lateral relief under their national tax 
laws. The Association states that 
British tax, where double tax relief does 
not apply, can cause new British mining 
and oil enterprises to be uneconomic, 
with the result that foreign companies 
will oust British companies. The case 
is, of course, of more general application 
and other forms of British enterprise 
overseas are similarly handicapped. 
Mining and oil concerns are, neverthe- 
less, particularly important instances 
of British companies operating abroad 
or financing operations there. 


The Monopolies Commission 


The members of the Monopolies and 
Restrictive Practices Commission have 
now been appointed. The Chairman is 
Sir Archibald Carter, recently Per- 
manent Under-Secretary of State for 
India. We are pleased to announce 
that Mr. R. E. Yeabsley, c.B.£., F.c.A., 
F.S.A.A., a Council member of the 
Society of Incorporated Accountants, 
has been appointed one of the other 
seven members of the Commission. His 
appointment is for five years from 
January 1, 1949. It is announced that 
Mr. Yeabsley will devote a substantial 
part of his time to the Commission. 
The Commission, it is understood, 
will appoint its own staff, but it will be 
some time before the organisation is 
ready. It will be recalled (see Account- 
Ancy for May, 1948, page 96) that the 
Commission will make investigations 
and reports on industries, as required 
by the Board of Trade. It may be 
asked by the Board to confine its report 
to a factual survey on industry or to go 
further by reporting whether in its 
opinion the public interest is being 
prejudiced. Clearly, much depends 
upon the Commission’s understanding 
of the term “ the public interest.” It 
would seem that its staff will have to be 
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carefully appointed, for the value of its 
work will largely depend upon the 
detailed inquiries which will presum- 
ably be delegated to the staff. More- 
over, this work would appear to be 
largely of an accounting nature. 


Accounting for Depreciated 
Property Values 

The current discussion on depreciation 
involves the problem of revalua- 
tion. It is of special interest to accoun- 
tants who by reason of lost develop- 
ment values under the Town and 
Country Planning Act are depreciating 
balance sheet figures for property (see 
Accountancy for December, 1948, 
pages 271-3, and for January, 1949, 
pages 5-8. The asset has to be reduced 
to the value of its existing use on the 
‘appointed day,” namely, July 1, 1948. 
The question arises whether the amount 
written-off for diminution in value is 
rightly chargeable against profit and loss 
account or whether it should go to ap- 
propriation account. The usual practice, 
so far as annual depreciation is concern- 
ed, is to debit the trading or profit and loss 
account, according to the nature of the 
asset. The amount written-off becomes 
a charge against profits—a procedure 
that undoubtedly has its roots in taxa- 
tion. In the case of diminution in value 
from confiscated development rights, 
the depreciation is of a different and 
non-recurrent character having no 
direct relation to the taxation of profits. 
Furthermore, the debit consequent 
upon writing down the book value of 
property is often too large to be 
charged against profits in one year. 

An alternative is to charge the 
depreciation to the appropriation 
account, where it may absorb a credit 
balance from previous years or inflate 
accumulated losses. This is the method 
generally adopted as, while leaving the 
profit or loss for the year undisturbed, 
it gives effect to the loss of capital by 
reducing the balance carried to the 
following year. Where the reduction 
on revaluation is large, it is some- 
times preferable to give balance sheet 
presentation to the adjustment for 
depreciation. This can take the form 
of debiting a property value adjustment 
account on the asset side of the balance 
sheet, and carrying an agreed propor- 
tion over a number of years to the 
appropriation account. In this way the 
loss suffered under the Town and 


Country Planning Act, althoug!; clearly 
distinguished at the outset, is \rittep. 
off over a period. Some accountants 
adopting this procedure are writing off 
the loss over five years. Thus, wen the 
central fund of £300 million is a!located 
at the end of five years fiom the 
“appointed day,” the total of the 
adjustment account should hav« been 
absorbed and the balance sheet should 
reflect only the “‘ existing use ” value of 
the property. 


Lists of Members of Companies 


Every company which holds an annual 
general meeting after December 31, 
1948, is required to include a list of 
members in its annual return under the 
Companies Act. This follows from the 
expiry on that date of the war-time 
defence regulation—Regulation 3 (1) of 
the Defence (Companies) Regulations 
—which exempted public companies 
from this requirement. In the first 
annual return so made there need, 
however, not be included either par- 
ticulars as to past members or transfers 
of shares by existing members since the 
date of the last return. 


Incorporated Accountants’ Course 
—Cambridge 

By kind permission of the Master and 

Fellows of Caius College, Cambridge, 

and as announced in our last issue, the 

Society of Incorporated Accountants 

will hold a course for members of the 


Society at the College. Members 
attending will assemble on Friday after- 
noon, April 1, and will disperse on 
Tuesday morning, April 5. The course 
will be on similar lines to that held at 
King’s College, Cambridge, in Septem- 
ber, 1947. Practical problems affecting 
both the practising accountant and the 
accountant in industry will be discussed 
in papers on “ Measurement of Effi- 
ciency,” by Mr. L. C. Hawkins, 
F.S.A.A.; “‘ A Standard Costing System 
in Operation,” by Mr. Lawrence W. 
Robson, r.c.a.; “‘ The High Spots of the 
Taxation Legislation of the Last Three 
Years,” and “ The Profits Tax,” by 
Mr. H. A. R. J. Wilson, F.C.A., F.S.A.A.; 
a paper on “Budgetory Control” ; 
and two papers on the Companies Act, 
1948—one by Mr. Bertram Nelson, 
F.S.A.A., and one by a barrister. In the 
College Chapel on Sunday, April 3, 
there will be a service at which a ser- 
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mon will be preached by the Dean of 
St. Paul’s, the Very Rev. W. R. 
Matthews, K.C.V.O., D.D. Other arrange- 
ments include a discussion on Current 
Affairs, to which a number of visitors 
will be invited. 

The charge payable by members 
attending the course (including accom- 
modation and meals in College) will be 
£6 6s. per head. Approximately 100 
members can attend the course, and 
applications should be forwarded to the 
Secretary of the Society before Friday, 
February 25, 1949. Members are par- 
ticularly requested not to send a 
remittance until they are notified that a 
vacancy has been allotted. 


The Special Contribution 


With our issue of October last we 
published a go-page booklet, The 
Special Contribution, by James S.Heaton, 
A.s.A.A., a member of the Incorporated 
Accountants’ Research Committee. 
We still have some copies of the book- 
let. They can be obtained at 1s. each, 
post free, from the Secretary of the 
Society, at Incorporated Accountants’ 
Hall, Victoria Embankment, London, 
W.C.2. 


Coal Industry Tribunal 


The Lord Chancellor has set up the 
chairmen’s_ panel, the accountants’ 
panel and the commercial panel for the 
Tribunal established under Section 25 
of the Coal Industry Nationalisation 
Act (see Accountancy, December, 
pages 266-7). Mr. Richard A. Witty, 
F.S.A.A., past-president of the Society of 
Incorporated Accountants, is one of the 
three members of the accountants’ 
panel. 


More Control Over Rents 


Instead of consolidating and clarifying 
as far as possible the complicated 
legislation on rents, Parliament is not 
only about to impose fresh burdens on 
landlords, but also to make the task of 
lawyers more difficult. The Landlord 
and Tenant (Rent Control) Bill is now 
before it. The language of the Bill is 
not easy to interpret, and it is to be 
hoped that these defects will be removed 
or at any rate substantially reduced 
as the Bill goes through Parliament. 
The principal object of the Bill is to 
(ix the standard rent of dwelling-houses, 
which according to the law would have 
their standard rents fixed by reference 


to a letting beginning after August 14, 
1945. In other words the Bill will 
apply to houses which have been or will 
be let for the first time since the end of 
the war. In such cases the tenant is 
entitled to apply to the tribunal to fix 
the reasonable rent of the house, having 
regard to the terms and conditions of 
the letting. This rent will then become 
the standard rent. It is to be observed, 
however, that in fixing the reasonable 
rent the tribunal may have taken into 
account improvements or increases in 
rates; these are matters which under the 
ordinary rent restriction law would 
determine the permitted increases of 
the normal standard rent. In such 
cases the amount of what would have 
been permitted increases of rent must 
be deducted from the amount of the 
reasonable rent fixed by the tribunal, 
and the balance will be the standard 
rent. 

Provision is also made to meet cases 
where premiums have been charged by 
the landlord in consideration of “ the 
grant, continuance, or renewal” of 
the tenancy. Here the amount of the 
premium must be divided by the length 
of the term granted, where the term 
exceeds seven years. In other cases 
e.g., in the case of a quarterly or a 
yearly tenancy, the house is to be 
deemed to have been let for a term of 
seven years, and the divisor is fixed 
accordingly. The amount thus arrived 
at for each rental period is regarded 
as if it were rent, and if the rent proper 
plus this rental equivalent of the 
premium exceeds the reasonable rent 
as fixed by the tribunal the excess is not 
recoverable; the tenant pays the reason- 
able rent less the rental equivalent of 
the premium. 

But now it may happen that the 
premium is so large that the rental 
equivalent of the premium in itself 
exceeds the reasonable rent as fixed by 
the tribunal. If this is so the term is to 
be notionally extended to such an 
extent so as to reduce the rental 
equivalent of the premium as near 
as may be to the amount of the reason- 
able rent. The result accordingly will 


be that the tenant will automatically — 


have his term extended for the neces- 
sary number of rental periods, so as to 
exhaust the surplus amount of the 
premium. 

According to certain decisions of the 
Court of Appeal, a tenant whoshared any 


living accommodation, such asakitchen, 
was nota controlled tenant. Under the 
Bill it is proposed to give him greater 
protection. If he shares his living 
accommodation with the landlord or 
with the landlord and other persons, 
he can apply to a rent tribunal under 
the Furnished Houses (Rent Control) 
Act, 1946, and have his rent fixed. If 
on the other hand he shares his living 
accommodation solely with other per- 
sons (not including the landlord) he is 
given the full protection of the Rent 
Acts as far as security of tenure under 
the Furnished Houses (Rent Control) 
Act, 1946, is concerned. The tribunal 
will be entitled to grant such security 
not only for one single period up to 
three months, but for further periods 
of three months each. 


New Year Honours 


Honours of interest to members of 
the accounting profession are: 
Knights—C. S. Foulsham, Chief Inspector 
of Taxes; W. A. Gillett, President, The 
Law Society ; H. L. Guy, Chairman, 
Mechanical Engineering Research Or- 
ganisation, Department of Scientific and 
Industrial Research; J. Turner, Presi- 
dent, National Farmers’ Union. 
K.B.E.—B. K. White, Chief Registrar of 
Friendly Societies and Industrial Assur- 
ance Commissioner. 


C.B.E.—C. D. Spragg, Secretary, Royal 
Institute of British Architects. 

We are pleased to report that four 
members of the Society of Incorporated 
Accountants are to receive the honour 
of Officer of the Order of the British 
Empire: Mr. J. Durham, Fellow, 
Treasurer of the West Riding County 
Council of Yorkshire; Mr. W. Fisk, 
Fellow, Borough Treasurer of Maid- 
stone; Mr. J. R. Hill, Associate, 
Municipal Treasurer of Singapore; 
and Mr. J. D. Stewart, Associate, 
Senior Inspector of Taxes. Mr. W. 


Weir, Associate, of London, is to be a 


Member of the Victorian Order. 


Mortgagees and Company 
Accounts 

Mortgagees are not specifically in- 
cluded in Section 158 of the Com- 
panies Act, 1948, among the parties 
to whom a company must send a copy 
of its accounts. We understand, how- 
ever, that a copy must be sent to them, 
as to debenture holders (who are 
mentioned in the requirement). 
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ACCOUNTANCY 


FORMERLY THE INCORPORATED ACCOUNTANTS’ JOURNAL ESTABLISHED 1889 


The Annual Subscription to ACCOUNTANCY is 125. 6d., which includes postage to 
all parts of the world. The price of a single copy is 1s. od., postage extra. All 


communications to be addressed to the Editor, Incorporated Accountants’ Hall, 
‘ Victoria Embankment, London, W.C.2. 


Tax and Rising Prices 


THE SLOGAN OF THE AMERICAN COLON- 
ists against George III could be revived 
today, with a slight but significant 
amendment, and in a very different 
context. “‘ No Taxation without Repre- 
sentation !” they cried. “‘ No Taxa- 
tion without Representations ! ’” would 
be the modern version. And one after 
another the representations have been 
flowing to Sir Stafford Cripps during 
January. The Federation of British 
Industries has sent two memoranda on 
the tax changes it desires in the 
Budget. Both notices are reproduced 
later in this issue of Accountancy. The 
Association of Chambers of Commerce 
has submitted its proposals, of which 
we publish an extensive summary. The 
National Union of Manufacturers has 
added its representations, but too late 
in the month for them to appear in our 
present issue. The British Overseas 
Mining Association has handed to Sir 
Stafford its suggestions, the most im- 
portant of which we give in our tax 
columns. The bank chairmen have 
added their exhortations. The additions 
made by the Institute of Chartered 
Accountants to their recommendations 
on accounting principles—of which an 
abridgment is published in this issue— 
though not specifically couched as pro- 
posals to the Chancellor, have obvious 
taxation implications. 

If there is a single theme running 
through all these documents, it is that 
British industry is starving of capital. 
The shortage of capital is caused, they 
aver, by excessive and badly devised 
taxation. Businesses must be allowed to 
retain enough of their gross profits to 
keep themselves alive. The taxing Acts 
are sublimely unconscious of the greatly 
increased costs of replacing fixed assets 
and financing stocks. This magnificent 
but unhelpful indifference should be 
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absent from the Finance Act, 1949. 
To most accountants the theme is by 
no means new, though perhaps the 
industrial accountant has been rather 
more familiar with it in the past two or 
three years than his colleague in public 
practice. ‘And it is hardly questionable 
that income tax and profits tax are harsh 
on the self-financing functions of busi- 
ness. Wear and tear allowances, even 
supplemented by “balancing” and 
** initial ” allowances, are too low when 
prices are as high as they are and rising 
as they do; the Inland Revenue rules on 
stock valuations mean that tax is paid 
on working capital as well as on profits. 
While, however, the “representative” 
accountant—if there is such a person— 
will probably agree with the repre- 
sentations of the business men on all 
this, it must be admitted that he is in a 
rather awkward tactical position for 
entering the fray himself. For he has 
not accepted the principle of “‘ replace- 
ment costs’? as a proper principle in 
accounting. The Chancellor of the 
Exchequer, prompted by the Inland 
Revenue, is liable to conclude that 
what is not good in accounting is not 
good in taxation either. The dilemma 
is brought out, for example, in the 
statement of the Institute of Chartered 
Accountants on accounting principles. 
Early in the statement the tax system is 
criticised on grounds such as those we 
have indicated. But the statement 
concludes by recommending that : 


Any amount set aside to finance re- 
placements (whether of fixed or current 
assets) at enhanced costs, should not be 
treated as a provision which must be 
made before profit for the year can be 
ascertained, but as a transfer to reserve. 
As we stated in our editorial of July 

last, we do not think the case for a 
“replacement costs” basis in accoun- 
ting for depreciation and stock usage 


has been entirely proven. In extension 
of what we then said, we would ente 
a warning against too much concerp 
with a phase of sharply rising prices 
which may be short-lived, at ‘cast in 
relation to the professional lives of mos 
accountants now at work. It is just not 
true that “in the long-run we are ajj 
dead.” The broad economic 

ments for and against a “ replace. 
ment costs ”’ basis have been carefully 
discussed in an article in the first issye 
of the new publication Accounting 
Research by one of its joint editors. The 
conclusion, which on the reasoning 
seems to us inescapable, may be quoted: 


. .. the “ replacements costs basis ” for 
computing depreciation as an element of 
accrued charges has no special validity , , 
. . . The entrepreneur will certainly not 
conform to the historical costs basis . , . 
but nor will the “replacement costs 
basis ” simply take its place. . . . It by 
no means follows that the accountant is 
correct - » in uncritically using an 
historical costs basis for determining the 
accrued charges on fixed assets. And it 
may well be that, in practice, the basis 
that meets the criteria we have set up will 
be much closer, in times of rapidly 
changing prices especially, to “ replace- 
ment costs” than to “ historical costs,” 
But the main point seems to be that the 
determination of these accrued charges 
cannot of its nature be a purely account- 
ing function—it is one of the prime 
tasks of entrepreneurship. 


Consistently with this, the other con- 
clusion is reached that : 


. .. in a conjuncture of rising prices of 
fixed assets, it is probably nearer both 
abstract principle and correct economic 
policy if it (the taxing authority) adopts a 
basis between historical fixed costs and 
replacement costs, for example, by in- 
creasing the total of wear and tear allow- 
ances by a certain percentage. 


This last suggestion is virtually the 
same as that put forward by the 
Federation of British Industries. It 
seems to us realistic in that it is modest 
enough to have the best chance of 
success in this pre-election year. Also, 
it recognises that the tax adjustment 
now necessary is essentially an ad hoc 
expedient, which there is no attempt to 
justify by strict accounting arguments. 
By all means let us have a full-scale 
official inquiry into the whole question 
of taxation and the capital shortage, as 
urged by the Federation, but let us 
not advocate immediate tax changes on 
grounds of accounting principle unless 
that principle is one which we unre- 
servedly accept for all purposes. 
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Building Licences 


There have been two recent decisions of the Court of Appeal on the right of a builder to claim for the 


price of ‘work done and materials supplied where the building licence has been exceeded or no licence obtained (Bostel Bros., Ltd. v. Hurlock 


[1948] 2 All E.R. 312, and Fackson Stansfield and Sons v. Butterworth [1943] 2 All E.R. 558). The implications of these case. are examined. 


—_—_- 


Ir MIGHT HAVE BEEN THOUGHT THAT, LICENCE OR NO LICENCE, 
the building owner who has instructed a builder to do the 
work ought to be liable to pay for it. But this is by no means 
the case. The general principle applies that no action can 
be brought upon a contract, express or implied, which is 
illegal; and it is irrelevant to consider whether the parties, 
or either of them, knew that the contract was illegal. The 
commission of a crime cannot give rise to a claim enforce- 
able in the Courts. 


Regulation 56A of the Defence (General) Regulations, 
1939, provides in effect, in paragraph 2, that, above a 
certain limit, the execution of building work “ shall be 
unlawful except in so far as’ there is in force in respect 
thereof a licence granted by the Minister.” If any work is 
carried out in contravention of this provision the building 
owner, the builder and any architect or engineer employed 
in an advisory or supervisory capacity are to be guilty of 
an offence. Accordingly if such work is done without a 
licence, no claim to the price of it can be maintained by the 
builder. If the cost covered by a licence is exceeded, there 
is no licence in force for the excess work, and no claim for 
it can be maintained. A building owner who instructs his 
builder to do the work, even if he knows there is no licence 
in force, cannot be successfully sued for the price. The 
same applies even if the builder mistakenly believes that 
the building owner has a licence. 


Fackson Stansfield v. Butterworth was a very hard case from 
the builders’ point of view. They had obtained a licence on 
behalf of the defendants to do the work at a total cost not 
exceeding £35. The licence had been granted by the 
Borough Surveyor on behalf of the local authority, in 
accordance with the usual practice under which the 
Ministry of Works appoints persons in the employment of 
local authorities as his agents for the purpose of licensing. 
In the course of carrying out the work the builders found 
that the total cost would exceed the figure of £35, and they 
obtained from the Borough Surveyor an oral assurance that 
“if the work did not exceed £100 they might carry on.” 
The work when completed cost £69 18s. 2d., and after 
completion the Borough Surveyor gave a written licence 
for the balance of £34 18s. 2d. The builder sued for the 
whole amount of £69 18s. 2d. 

The Court of Appeal held, in the first place, that the 


giving of the supplementary written licence was irrelevant, 
because at the time the work was done it was not “ in 


force.” The main discussion, however, proceeded in regard 
to the oral permission that was given by the Borough 
Surveyor. The Court decided (Jenkins, J., dissenting) that 
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to comply with the regulation the licence must be a written 
licence, and accordingly the doing of the work beyond that 
covered by the licence for £35 was illegal. In the result the 
builders only recovered judgment for that amount. 

But the above provisions of Regulation 56A, making it an 
offence on the part of builder, architect or building owner 
when work is done “ except in so far as there is in force in 
respect thereof a licence granted by the Minister,” are 
subject to two provisoes. One proviso (proviso (a)) gives 
such person a defence where he proves that at the time the 
work was done he had reasonable grounds for believing 
that the cost would not exceed the permitted amount. 
The second (proviso (b)) makes it a defence to show that 
acts done without authorisation or licence “‘ were urgently 
necessary and were done in circumstances of emergency 
which rendered it impracticable to obtain authorisation 
thereof or a licence therefor.” In Bostel Bros., Lid. v. 
Hurlock the Court of Appeal expressed the view that where 
the circumstances fall within proviso (a) or (b) there is no 
illegality and therefore a claim for the price can be made. 
This is surprising. Certainly, as regards proviso (b), if the 
work was urgently necessary and there were circumstances 
of urgency which rendered it impracticable to obtain a 
licence, no doubt the builder can recover the price. But as 
regards proviso (a) the position seems to be quite different. 
Let us suppose that the building owner had reason to 
believe that the cost would not exceed the permitted 
amount—for example, because the builder had told him— 
but the builder had none. The former would be entitled to 
be acquitted of the criminal charge; the latter not. Never- 
theless, it is suggested, the contract contravenes the regula- 
tions and is unenforceable. The Court of Appeal has 
expressed the contrary view, in an obiter dictum. 

Another point was raised in this case, but not decided by 
the Court of Appeal, namely whether, if the work involves 
the supplying and affixing of a particular article, its cost 
or value must be covered by the licence. The Court of 
Appeal thought it must depend on the nature of the article. 
But it is clear that if a licence provides for specified work to 
be done at a certain price, including the cost of supplying 
and affixing a particular article, the point does not arise. 
The price mentioned in the licence is all that can be: 
recovered. 

Other points may arise. A builder does work for which 
he cannot recover the price, for want of a licence. The 
work includes the supply and fixing of, e.g., a bath. Can 
the builder get it back ? It is submitted not. As a general 
rule property supplied under an illegal contract cannot be 
recovered; and indeed the bath is now part of the realty. 
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Companies Act, 1948—XVI 


BOARD OF TRADE INVESTIGATIONS 


This article is the sixteenth in a series on the new company law. The first, a general article on the 
Companies Act, 1947, appeared in our issue of September, 1947, and subsequent articles have dealt 


with the following special aspects : 


II. Company Balance Sheet and Profit and 


Loss Account, etc. 


III, The Exempt Private Company. 
IV. Disclosure of Payments to Directors. 
V. Meetings. 
VI. Prospectuses. 
VII. Auditors. 
VIII. Articles of Association and Annual 
Returns. 


IX. Bookkeeping and Accounts. 
X. Points to Note. 


XI. Accounts of Holding and Subsidiary 
Companies. 
XII. Receivers and Managers. 
XII. Transfer and Transmission. 
XIV. The Winding-up of Companies. 
XV. The Protection of Minorities. 


By F. D. HEAD, 3a 


WHEN THE LORD CHANCELLOR STATED THAT 
the widest powers of investigation were to 
be given to the Board of Trade, as com- 
pensation for the withdrawal of the nominee 
shareholders’ clauses, it was understood that 
the undertaking would be fully imple- 
mented. Sections 164-175 of the Companies 
Act, 1948, deal with the matter, and will be 
found to have revolutionised company law. 
These investigations of companieS were 
under the old law few and far between, no 
doubt because no inquiry into subsidiary or 
associated concerns was authorised and also 
because shareholders had to hold one-tenth 
of the capital (one-fifth in the case of 
banking companies). Moreover applicants 
had to show that they were not actuated by 
malice, a curious condition which enabled 
directors to question quite successfully the 
bona fides of the applicants. 

Now under the new Act 200 members (the 
amount of their holdings being disregarded) 
can apply to the Board of Trade for an 
investigation or, alternatively, members 
holding one-tenth of the issued shares can 
apply. No distinction is drawn between 
banking and other companies, and motive is 
immaterial. Applicants merely have to 
satisfy the Board that they have good reason 
for their application. But one of the most 
important changes is that the inspector’s 
inquiry may also be directed to subsidiaries. 


APPOINTMENT OF INSPECTORS 

As was to be anticipated, the company’s 
own power to appoint inspectors under 
Section 137 of the 1929 Act has been re- 
pealed: it is replaced by Section 165, which 
is mandatory if the company passes a special 
resolution requesting the Board of Trade to 
investigate. Equally mandatory, of course, 
is an order of the Court that the company’s 
affairs ought to be investigated. At the time 
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. OXON, Barrister-at-Law 


of writing Mr. Justice Vaisey in the Chan- 
cery Division has made an order under 
Section 165, the alleged offences being mis- 
feasance by a director and lack of informa- 
tion for the shareholders. The judge 
observed that it was a curious form of 
declaration—merely that “ something ought 
to be done.” Counsel for the Board of Trade 
successfully argued that the affidavit showed 
a prima facie case, and the order was made. 
In other cases the Board has a discretion in 
making an appointment. As already men- 
tioned, 200 members can apply under 
Section 164, whatever their shareholding 
may be, or alternatively shareholders hold- 
ing one-tenth of the shares, as under the old 
law. But dissatisfied shareholders are more 
likely to apply under Section 165 (5). The 
Board may then make an appointment “ if 
it appears to the Board that there are 
circumstances suggesting (1) that its business 
is being conducted with intent to defraud 
its creditors or the creditors of any other 

person or otherwise for a fraudulent or un- 

lawful purpose or in a manner oppressive of 
any part of its members or that it was 

formed for any fraudulent or unlawful pur- 

pose; or (2) that persons concerned with its 

formation or the management of its affairs 

have in connection therewith been guilty of 
fraud, misfeasance or other misconduct 

towards it or towards its members, or (3) 

that its members have not been given all the 
information with respect to its affairs which 
they might reasonably expect. 


SCOPE OF INVESTIGATION 
An inspector appointed under Section 164 
or 165 will have the right to investigate 
subsidiary companies under Section 166. 
The investigation of Company A will, there- 
fore, if the inspector thinks it necessary, 
include an inquiry into the affairs of any 


other company which is or has at any rele. 
vant time been A’s “ subsidiary or holding 
company or a subsidiary of its holding com. 
pany or a holding company of its syb. 
sidiary.” Section 154 defines “ holding 
company ” and “ subsidiary.” 

As will be noted, a company no longer 
concerned in the activities of the group may 
be subject to examination, and the obliga. 
tion to give all reasonable assistance to the 
inspector will attach to past and present 
officers and agents, including the auditor, 


“* OFFICERS AND AGENTS ” 

Under Section 167 the officers and agents 
of the company or companies being in. 
vestigated must not only produce all! books 
and documents, but also give all reasonable 
assistance to the inspector. On the other 
hand under the 1929 Act the position was 
different as their duty was discharged if they 
produced the books and documents within 
their power. Another important difference 
to be noted is that the witness must give to 
the inspector al] assistance in connection 
with the investigation which he is “ reason- 
ably ” able to give. Accordingly informa- 
tion within his knowledge but not to be 
found in books or documents must be dis- 
closed. 

The term “agents” includes bankers, 
solicitors and auditors, but the latter are in 
quite a different position as regards dis- 
closure to the Board of Trade or to an 
inspector: 

_ (i) as regards the solicitor any privileged 
communication made to him by a 
client, except as respects the name and 
address of the client, will not be dis- 
closed. Thus X may have told his 
solicitor that he was the nominee of 
Y. The solicitor will only disclose 
that X was his client; 

as regards the company’s banker no 
information will be given as to the 
affairs of any customer other than the 
company. The manager cannot be 
asked, for example, for information 
about a director. 


There is no saving clause in the Act, as 
in the case of the banker and solicitor, pro- 
tecting the auditor. Hence, as the report of 
the Board of Trade investigation may entail 
both criminal and civil liability, the auditor 
must be satisfied, before giving evidence, 
that he is obliged to produce books and 
documents and reply to the questions of the 
Tribunal. Thus the auditor of Company A 
may also be the auditor of Company B, not 
a subsidiary. He must confine his evidence 
to what relates to the business of Company 
A. Company B can only be brought within 
the scope of the inquiry by order of the 
Court. The reason is that, Company B 
not being or having been at any relevant 
time a related company, its investigation 
would not be relevant to the inquiry into the 
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affairs of Company A. Section 167 (4) is 
famed to meet such difficulties. 


NOMINEES AND BENEFICIAL OWNERS 
The investigation of the company’s affairs 
may result in an inquiry to ascertain, 
quoting from Section 172, “‘ the true per- 
sons who are or have been financially in- 
terested . . . or able to control or materially 
to influence the policy of the company.” 
Section 172 enables the Board of Trade to 
appoint one or more inspectors to report. 
The words “‘ persons concerned only on 
behalf of others ” clearly refer to nominees 
who will be required by the inspector to 
disclose the names of those beneficially 
entitled. What may be the precise meaning 
of “ financially interested ” and “ able to 
control and influence policy ” a Chancery 


Judge will some day be asked to define, as 


it has been suggested by a well-known 
authority that the inspector may probe into 
speculative dealings in the shares on the 
Stock Exchange. 

In the course of the investigation of the 
ownership of a company it may be necessary 
to trace the pedigree, so to speak, of par- 
ticular shares or debentures, but they may 
not be of sufficient importance to justify the 
appointment of an inspector. Section 173 
authorises the Board to apply to any person 
who is or appears to have been interested in 
these particular shares or debentures, or 
who has acted as solicitor or agent for an 
interested party, to give such information as 
he can reasonably supply. Failure to give 
the information required may result in a 
fine or imprisonment. Accountants who in 


the ordinary course of business may act as 
agents will find an interesting definition of 
what is meant by “ interest.” 

As neither the client nor the accountant 
will probably be quite clear as to the mean- 
ing of “ interested,” Section 174 anticipates 
the difficulty in finding out the relevant 
facts but considers that this is mainly due to 
the unwillingness of those concerned to 
assist the investigation. The Board may 
then make an order prohibiting the transfer 
of the shares or debentures, withholding 
also any payment by the company, except 
in liquidation, and subjecting the securities 
to other disabilities. Heavy penalties will be 
incurred for contravention of these restric- 
tions, which may, however, be removed, 
either by the Board or by the Court, on the 
application of any aggrieved person. 


several bodies set up for the purpose. 


Finance for Industry 


The time appears to be rapidly approaching when a very considerable proportion of British industry will 
need additional long- or medium-term finance. The reason for this need is partly the expansion of production but mainly the general rise in prices. 
The need may be postponed either by inability to acquire fixed assets or by a shortage of materials for rebuilding stocks. It will come later 
for companies which were able before the war to accumulate reserves not invested in the business. Yet it is beyond doubt that the maintenance 
of existing turnover, in real terms, and some improvement in equipment will call for substantial amounts of new money. There is little reason 
to hope for much assistance from a revision of past tax assessments, and the necessary money will have to be provided by individuals or by the 


THE OBJECT OF THIS ARTICLE IS TO DEAL ONLY WITH LONG- 
term and permanent finance—except in so far as medium- 
term capital is incidental—and only with that in so far as 
it cannot be provided through the normal machinery of the 
new issue market. Within limits some finance of this type 
can be furnished by the banks, and it is still the case that 
considerable sums can be provided by individuals. But, 
as long ago as the publication of the Macmillan report in 
1932, it was suggested that there existed a gap which could 
no longer be filled, in the changed circumstances of that 
time, by individual action. Since then the ability to accumu- 
late private fortunes has been further curtailed and the 
need for some other source of capital has been corre- 
spondingly accentuated. It was with this need in mind 
that certain members of the National Government in 1944 
suggested the formation of the two new finance corporations 
of which the Industrial and Commercial Finance Corpora- 
tion, Ltd., is designed to fill the particular lacuna now in 
question. 

It is still widely believed that this is in some sense a 
Government body, but, except for the inspiration, the 
Government has nothing to say in the matter. Certainly it 
gives no financial support. The I.C.F.C. was set up in 1945 
by the Bank of England, the eleven London clearing banks 
and the eight Scottish banks, which contributed to its 
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capital roughly in proportion to their then resources. The 
capital consists of £15 million in shares and twice as much 
in loans. At the end of September last there had been 
called up £6 million of the former and rather over £5 
million of the latter. If there is any element of subsidy to 
the Corporation it lies in the fact that, so far, no dividend 
has been paid on the shares. After rather over three 
years’ work a small net balance had been earned on the 
assumption that estimates of tax refunds were accurate. It 
will be seen that the I.C.F.C. cannot afford to adopt any 
but normal commercial considerations in granting accom- 
modation. If it is able successfully to do business which 
others cannot it will be because it has made, and is making, 
an intensive study of its own particular subject. 

The I.C.F.C. exists to provide medium, long-term and 
permanent finance in amounts ranging from £5,000 to 
£200,000. There is some slight elasticity in the upper limit, 
but initial loans will not be for less than the lower. In some 
cases, however, additional accommodation will be given in 
units of less than £5,000. It works by granting loans, 
secured or unsecured according to the circumstances, by 
taking up preference shares which may be participating, 
redeemable or perpetual and by equity participations, or 
by any combination of these methods. At the end of 
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September last the total business approved amounted to 
£14,867,800, of which some £2,876,362 had not then been 
taken up, while of the amounts actually taken some £619,300 
had been repaid. Tables I and II give some idea of the 
split-up of the accommodation grant, firstly by type of 
security and secondly by amount. 


Taste I 
' Analysis of security for advances and investments confirmed at 
the dates given, namely end-September, excluding offers not yet 


accepted 
1946 1947 1948 
Per Per Per 
£’000 cent. £’000 cent. £’000 cent 
Debentures and se- 
cured loans 1,501 37°0 3,549 33°38 5,112 37°5 
Unsecured loans .. 923 22°99 «(3,216 «306 §=63,968 )=—-2g'1 
Redeemable and 
part. preference 612 151 1,698 16:2 1,998 14°6 
Non-redeemable do. 889 22°0 1,514 14°4 1,707 12°5 
Ordinary shares .. 123 3°0 523. «50 863 «63 
TOTAL 4,048 100°0 10,501 100°0 13,648 100°0 


Taste II 
Classification of advances by size in accounting periods ended 
September 30, including offers not yet accepted 


Amount 1946 1947 1948 
£ Number £’000 Number £’o000 Number £’000 
5:000- 10,000 .. 35 2598 7 490 6 48°5 
10,00I- 20,000 .. 32 5052 14 2193 9g 149°4 
20,001- 50,000 .. 38 1,432.9 go 1,081°5 14 436°5 
50,001-100,000 .. 19 1,449°8 18 1,340°6 16 ~~ 1,237°0 
100,001 & upwards 1,423°3 19 3.4914 7 1,413°5 
TOTAL -- 193 5,071°0 88 6,181-8 52 3,284-9 


A slightly different analysis of type of security shows that 
while participating preference shares made up 23:2 per 
cent. of the total at September 30, 1946, on the total out- 
standing two years later their proportion was only 7-2 per 
cent. 

These figures give some idea of the type of business done. 
Geographically it is spread all over the country and covers 
a very wide variety of industries. The cost of negotiating 
accommodation is normally 1 per cent. on the amount 
provided, on acceptance of the Corporation’s proposals. 
Legal expenses and stamp duties are extra and, while rates 
on loans fluctuate from time to time and case to case, they 
normally ranged from 4 to 5 per cent. in 1947-48. The 
I.C.F.C. works of course in close co-operation with the 
customer’s bankers and may work with them to provide 
the different types of finance required. Only a minimum 
of information is demanded with the first application, such 
as the amount of finance necessary; the purposes for 
which it is to be used ; the proportion, if any, to be provided 
by existing shareholders ; and normal accounting informa- 
tion such as a copy of the latest audited balance sheet ; 
summary particulars, covering if possible a decade ; and a 
detailed statement of tax provisions in the latest year with 
the periods to which they relate. 

The I1.C.F.C. exists to provide accommodation in 
amounts which are too small to be handled by the normal 
new issue market or, in certain circumstances, in cases 
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where the company concerned requires a certain a‘ :ount of 


providing finance in small parcels without mak.'ng the 
essential costs of investigation so high as to be pro} )ibitive. 
It is of course very selective. Something like fou: out of 
every five applications have to be rejected, but it is under. 
stood that the proportion is improving as firms learn what 
it is reasonable to expect and the Corporation vains jp 
expertise. But when accommodation has been arranved the 
task of I.C.F.C. is by no means ended. From its point of 
view the stake is laid but it is by no means prepared to 
leave the result to fortune. In cases where a substantial 
block of shares has been taken it may claim the right to 
nominate a director—without always using the right. But 
in all cases its influence is maintained by means of liaison 
activities. It does not interfere with management; it renders 
services to its customers in their interests and its own. 

The liaison department is staffed by management, 
engineering, cost accounting and production specialists, 
and its services are increasingly demanded. Firms have 
been helped to find production lines, to obtain supplies and 
services, thus resolving bottlenecks. Further, the Corpora- 
tion has a department whose primary duty is to study the 
market background of’new propositions, but which now 
conducts considerable market research, particularly to 
discover and expand export outlets. It is now widely 
recognised that firms of small or moderate size have col- 
lectively a large contribution to make in this field, but 
co-operative research is difficult to arrange and individual 
enquiries often prove prohibitively costly. The I.C.F.C. 
service has, therefore, proved very welcome. 

As time passes new problems arise and new steps are 
taken to solve them, while means are gradually built up of 
improved treatment of old problems. Nobody supposes 
that there was a large field of easily profitable work 
awaiting the I.C.F.C. Had there been the gap would have 
been filled long ago without special exhortation or the 
provision of finance by the banks on a basis which looks for 
returns in the very long rather than the short run. The 
Corporation is having to work hard for its results. That is 
as it should be, and it is naturally beneficial to its cus- 
tomers. One new technique which is now being built up 
is of special interest to accountants. It consists of a method 
of computing with speed and reasonable accuracy—and, 
of course, in co-operation with the customer’s auditors or 
accountants—the correct amount of working capital re- 
quired by individual businesses. There may be other 
developments in this and similar fields. Meanwhile the 
Corporation has ample resources of its own and offers a 
service which, to quote its own words, “ is wide-open and 
directly accessible in a quite novel degree” in supplying 
medium, long-term and permanent capital, provided this 
can be done on a commercial basis. 


Visits to Denmark 


Business and professional men visiting Denmark are offered the 
assistance of the Danish National Committee of the International 
Chamber of Commerce in making their arrangements or in 
obtaining information. They are invited to.communicate with the 
General Secretary of the Danish National Committee. His 
address is: Bgrsen, Copenhagen, Denmark. 


———_ 
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Rising Prices 


and Accounts 


—_ 


The Covncil of the Institute of Chartered 
Accountas's has issued a_ statement making 


what futher recommendations to its members on 
r3 “Accountin P rinciples. xifie | 
c The basis and scale of taxation in Great 
nt of MF sp itain mean that profits that can be re- 
d to ined in businesses for adjusting under- 
tial J capitalisation are seriously restricted. The 
it to HE difference between the original cost of stocks 
But gid and the amount realised on the sale is 
ison brought into account for taxation ; more- 
ders My overs allowances for fixed assets are re- 
stricted to original monetary. cost. 
The statement points out that the com- 
Cnt, BF ined effect of the rise in price levels and the 
ists, oppressive burden of taxation has led a 
lave Hi number of. business men and their advisers 
and J to question the validity of the methods of 
ora- J profit ascertainment hitherto generally 
the J followed. They do not challenge the 
10w I generally accepted accounting principle 
to im that the profit of a period can be ascertained 
lely only after providing, by way of charges 
col. fy 2s2inst revenue, adequate sums for remedy- 
but ing any impairment of the capital of a 
business. Opinions differ, however, whether 
ual capital for this purpose means (a) the money 
C.F contributed by the proprietors, including 
profits left by them in the business for 
are @ financing it, or (b) the power of that sum of 
of money to purchase a particular volume of 
ses J goods or equipment. Some business men 
ork | have adopted the latter conception. 


This proposition is at variance with the 
accounting practice hitherto generally fol- 
lowed. Those who maintain the view hither- 
to accepted, point out that its logical appli- 
cation would require not only charges 
against revenue on new bases in respect of 
stocks and fixed assets, but also provision 
for the diminished purchasing power of cash 


up 
od and other liquid assets to be used in the 
d, § business. They aver that it would be 
or @ Ulogical, in ascertaining profit, to treat as a 
e. necessary charge the cost of maintaining the 
purchasing power of money provided by the 
a . 
. issue of fixed preference or loan capital, 
© @ whilst ignoring the corresponding diminu- 
4 @ tion in the obligation to the holders of that 
id capital. They emphasise that if the new con- 
1g # ception were adopted the holders of prefer- 
is § ence shares might be deprived of dividends 
without acquiring any capital benefit. As 
_ §f regards goods consumed or sold, those 
who desire the change have not yet been 
able to devise a satisfactory method, suitable 
¢ § for general use, of applying the principle 
| § advocated and, as regards fixed assets, 
n § owing to improved processes of manufac- 
e — ture, plant which becomes worn out or 
is & obsolete is not invariably replaced. Further, 


they claim that there are practical diffi- 
culties in assessing the amounts which would 


be treated as charges to revenue. 

Some suggest that apart from the taxation 
consequences, the problem should be met by 
arranging, so far as fixed assets are con- 
cerned, that the amounts (generally their 
depreciated historical cost) at which they 
are carried in the books should be written- 
up to the amounts which it is estimated 
might have to be paid if they were to be 
replaced at the present time by identical 
assets in a comparable state of depreciation. 
They also suggest that depreciation 
should thereafter be calculated upon the 
written-up figures. In certain European 
countries assets have been written-up by 
the use of price indices, with Governmental 
encouragement by additional taxation 
allowances. In Great Britain no such 
benefit is available and the extra sums 
provided for depreciation, as in the case 
of other sums provided to meet increased 
replacement costs, would be treated as dis- 
allowable charges for taxation purposes. 

There is no generally accepted conclusion, 
says the statement, in Great Britain or North 
America as to the way in which the problems 
should be solved. In Great Britain, however, 
it is clear that the effects of the rise in prices 
when combined with the effects of the basis 
and scale of taxation cannot, unless profits 
are sufficient, be met by changes in account- 
ing practice: these consequences can only 
be mitigated’ by changes in the tax law. 

The majority of businesses maintain their 
past practices for the ascertainment of 
profits and set aside out of those profits such 
additional sums as are found practicable 
towards meeting the enhanced costs of re- 
placement. Owing to the inherent difficulty 
of determining in advance the prices which 
may have to be paid in the future for the 
replacement of assets, it is impracticable to 
forecast with any precision the additional 
reserves which will be required. 

These matters have been under close ex- 
amination by the council and the advice 
given in the council’s recommendations [X 
and X issued in 1945 has been re-examined. 
In recommendation X the council emphas- 
ised that profit or loss on trading is the differ- 
ence between the amount for which goods 
are sold and their historical cost, including 
expenses of sale and delivery; it recom- 
mended that for accounting purposes the 
basis of valuation for stock-in-trade should 
normally be the historical cost (or, if lower, 
the market value as defined in the recom- 
mendation). 

In recommendation IX the council ex- 
pressed a similar view with respect to fixed 
assets when it emphasised that depreciation 
provisions should be based on cost and 
stated in paragraph 5, that: ‘“‘ Amounts set 


aside out of profits for . . . a passible increase 
in the cost of replacement are matters of 
financial prudence (and cannot) be esti- 
mated with any'degree of accuracy. They 
are in the nature of reserves and should be 
treated as such in the accounts.” The advice 
thus given on replacement costs was subse- 
quently endorsed from the legal standpoint 
by counsel whose opinion was taken by the 
Institute upon the implications of the Com- 
panies Act. 

The council sees no need to modify the 
advice which it has already given, but am- 
plifies this advice in the recommendations 
below. It wishes, however, to draw atten- 
tion to the fact that the funds which can be 
accumulated by businesses through charging 
sums against revenue in absorption of the 
historical cost of goods sold and assets con- 
sumed must, if the enhanced levels of prices 
are maintained, be inadequate to meet the 
cost of replacing goods and assets which 
were purchased at substantially lower levels. 

It is necessary also to recognise that rising 
prices, coupled with the present basis and 
scale of taxation, seriously impair the ability 
of industry and commerce to maintain their 
volume of trade or services at pre-war levels 
and make it necessary to strengthen their 
financial resources for this purpose. 

Directors should be advised to consider 
the effects of the rise in price levels and the 
relative merits of (a) relying upon the com- 
pany’s ability to raise new capital as required 
for meeting enhancements in replacement 
costs, and (b) the desirability of setting aside 
out of profits sums for this purpose. It 
should be borne in mind that (6) might 
involve the curtailment or even cessa- 
tion of dividends and the imposition of 
undue burdens upon existing shareholders, 
including preference shareholders, for the 
benefit of future holders of the equity shares. 

The following further recommendations 
are now made in amplification of recom- 
mendations [IX and X: 

(1) Any amount set aside to finance re- 
placements (whether of fixed or current 
assets) at enhanced costs, should not be 
treated as a provision which must be made 
before profit for the year can be ascertained, 
but as a transfer to reserve. If such a transfer 
to reserve is shown in the profit and loss 
account as a deduction in arriving at the 
balance for the year, that balance should be 
described appropriately. 

(2) In order to emphasise that as a matter 
of prudence the amount set aside is, for the 
time being, regarded by the directors as not 
available for distribution, it should normally 
be treated as a specific capital reserve for 
increased cost of replacement of assets. 

(3) For balance-sheet purposes fixed assets 
should not in general be written-up on the 
basis of estimated replacement costs, especi- 
ally in the absence of a measure of stability 
in the price level. 
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Our New Guise 


Extracts from Readers’ . Letters 


It is a long while since I had such a 
pleasant surprise at the breakfast table as 
the arrival of the January, 1949, issue of 
Accountancy. It is a most excellent job, 
and one on which those who brought it 
about can congratulate themselves.—W. F. 
EDWARDS, A.S.A.A., London, S.W. 


I would like to congratulate you on the 
new cover and format. It lends itself to 
easier and more pleasant reading, and I 
think that its adoption shows a modern and 
progressive outlook.—E. Jones, Manchester. 


Please allow me to congratulate you on 
the new style of Accountancy. The appear- 
ance of the typescript is much more pleasing 
and makes the journal more “ readable.” I 
like the appearance of the cover, too, but 
am not too sure about the grey background. 
Would it be possible to print the back- 
ground in other colours during an experi- 
mental period, say in blue next month, then 
in green, and so on? I think a pale blue 
background would be quite attractive.— 
Haroip HARTLEY, A.S.A.A., Leeds. 


The front cover is really delightful to look 
at, but my opinion is that the printing 
is not so easily readable as was the case 
with previous issues.—D. Srrkin, F.S.A.A., 
Leicester. 


It is a pleasure to express appreciation of 
the current issue of Accounrancy. In my 
view, the changes constitute a considerable 
improvement on an already high standard, 
and it would be difficult to imagine a 
technical journal more tastefully presented 
or giving more pleasure to its readers, quite 
apart from the professional value. I also 
consider the change to thinner paper a 
definite advantage as it does not in any way 
detract from legibility—C. M. Foxon, 
F.S.A.A., Nottingham. 


Quite frankly I consider the cover hideous 
and dislike the three-column format.— 
D. R. MATHESON, M.A., LL.B., F.S.A.A., 
Edinburgh. 


I like the “‘ new look ” of AccounTANCY 
very much. The cover is particularly 
impressive, and the three-column lay-out, 
adds a touch of variety—R. S. Perers, 
LoucuTon, Essex. . 


I write to say how well I think Account- 
ancy looks in its new dress. My only 
quarrel is with the two articles which are in 
wide measure. The rest I think is very nice 
indeed.—R. Birp, London, S.W. 


My personal opinion is that the re- 
designed Accountancy is a decided im- 
provement on something which was already 
good.—E. WALLEY, A.s.A.A., Southend-on- 
Sea. 
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Please retain the new format of AccounT- 
ancy. It now looks interesting, whereas 
before the appearance made it look dead 
and _ uninteresting—D. O. FRENCH, 
Norwich. 


The cover I consider altogether an 
improvement; the design is very much 
cleaner than that of the former issues, and is 
much more pleasing. The new type-face 
too is very successful and does facilitate 
reading. I find it difficult to decide, how- 
ever, whether the adoption of three columns 
of type instead of two is helpful_—H. J. 
Hinves, London, E.C. 


I must congratulate you on your new cover 
and format. You have achieved a very fine, 
graceful front cover in very good taste.— 
A. G. Murray, c.A., Edinburgh. 


In response to the invitation in this 
month’s issue to comment on the new cover 
and format, I have pleasure to offer my 
views, as follows: 

(1) Cover: Excellent; could not be im- 

proved. 

(2) Thinner paper: The wisest choice. 

(3) Type and headings: Excellent. 

(4) Three columns: I find the three-column 
pages difficult to read because of the 
frequent eye-jumps and increased 
hyphenation. 

I should like to congratulate AccouNTANCY 
upon its enterprise, intelligence, and good 
taste in both lay-out and content since its 
renaissance ten years ago—Eric SLATER, 
A.S.A.A., Hampstead, N.W. 


I am afraid the new style does not appeal 
to me. In the first place, the cover seems less 
professional in appearance and better suited 
to a commercial magazine. I had no diffi- 
culty in reading the old magazine, but what 
I do find with the new style is that the 
crossheads, particularly in Professional Notes 
and Publications, make it more difficult to 
fix the item in one’s mind and find it again 
afterwards. Even where the blacker type is 
still used for cross heads, it shows up less 
well now owing to the heavier type used in 
the body of the articles.—B. G. Dumont, 
A.S.A.A., Hounslow. 


May I congratulate you on the interesting 
new lay-out and print of the January issue 
of Accountancy. I wish you and your 
assistants success in the progressive policy 
you have undertaken.—B. S. Birks, A.s.A.A., 
Kenton, Harrow. 


I was very interested to receive the new 
issue of AccounTANCY, and I should like to 
add my own small voice to the number who 
have, no doubt, already congratulated you 
on the new lay-out and general appearance. 
—S. J. G. SourHon, F.s.A.A., Exmouth. 


You are to be congratulated on intro- 
ducing the “new look” into Accounrt- 
ANCY, now a handsome journal of immense 
practical value. I should like to suggest that 
sub-headings, particularly in “‘ Professional 
Notes” and “ Publications,” are made 
bolder. This would enable one to pick out 
items of particular personal interest when 
glancing through the pages upon receipt. 
—Joun H. Timinecs, .s.4.A. Birmingham. 


Letters to the Editor 


Oe 


Accounting Aspects of Landed 
Property 
Dear Sir,—The contributed artic) 
on the above subject in the issues o 
Accountancy for December, 1948, ang 
January, 1949, makes _interestj 
reading. As the secretary of a company 
with considerable land holdings, | 
should imagine a major problem will lk 
—to what account is the “ diminution 
in value” credit on property account 
to be debited ? 
Yours faithfully, 
D. W. Baker. 
January 3, 1949. London, S.W.:6. 


(This question is discussed in a Professional 
Note on page 30.—Editor, AccounTANcy.) 


P.A.Y.E. and Preferential Rights 


Dear Sir,—There is an interesting 
Professional Note in your issue of 
December, 1948, dealing with the 
preferential rights of P.A.Y.E. and 
certain observations in correspondence 
in the issue of January, 1949, concern- 
ing the way in which preference is 
given. 

I should like to have your readers 
comments on two practical points 
having a bearing on the same subject, 
both arising out of the question 
“Is money deducted from wages and 
salaries for the payment of tax, to be 
considered as trust money’”’? Assume 
the employer is a limited company. 

(1) Suppose that the P.A.Y.E. amounts 
have been deducted and paid in to a special 
bank account under the control of the com- 
pany, and there is a credit balance at the 
date of liquidation of the company. If the 
assets do not realise sufficient to pay the 
preferential creditors in full (or the costs of 
winding-up) can the money in that bank 
account be used for the purpose of a divi- 
dend to the preferential creditors (or the 
expense of winding-up) or is it all to be used 
to pay P.A.Y.E. ? 

(2) If P.A.Y.E., after deduction from 
salaries and wages, has not been put in a 
separate account but has been merged with 
the company’s general funds and has been 
used in the conduct of the business and so 
lost, have the company’s officers committed 
a malfeasance or breach of trust for which 
they can be penalised ? 

Yours faithfully, 
R. R. GRANTHAM. 
January 12, 1949. 
Romford. 
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TAXATION 


Residence 


AS AFFECTING THE INCOME TAX LIABILITY 
OF LIMITED LIABILITY COMPANIES—II 


by ROY BORNEMAN, Barrister-at-Law 


This concludes the summary, commenced in 
our last issue, of a lecture delivered by Mr. 
Roy Borneman, Barrister-at-Law, on Novem- 
ber 5, 1948, to the Manchester Society of 
Chartered Accountants and the Incorporated 
Accountants’ Society of Manchester and 
District. 

Let us look for a moment at what lay 
behind the learned law lord’s judg- 
ment. He is saying clearly that the 
conception of a limited company having 
a residence must be regarded as a prac- 
tical conception. Something beyond 
the mystical is necessary to satisfy the 
Income Tax Acts. And so you have to 
draw an analogy, as far as you can, 
with an individual ; if you are going 
to say that the locus of the registered 
office or the country of incorporation 
of a limited company is alone sufficient 
to establish residence there, you do not 
make practical common sense of the 
Acts at all. The formal filling up of 
forms and similar administrative tran- 
sactions gets one nowhere. Todd’s case 
was that of a company incorporated in 
England which changed its Articles of 
Association to remove the control and 
management of its affairs from this 
country to Egypt. The directors met 
abroad, most of them, as well as the 
secretary-general, lived there and cer- 
tainly all eHective work of the company 
and its policy were directed from Egypt. 
But there were certain acts done in 
London: there was a secretary and a 
registered office here, so that the 
question of the importance of the place 
of incorporation and the locus of the 
registered office was raised directly and 
unequivocally. 

What, then, is the test by which the 
residence of a limited company is 
determined ? The vital test has never 
been put better or more succinctly than 


by the Lord Chancellor in De Beers 
Consolidated Mines v. Howe, 5 T.C., at 
page 213‘ where the central manage- 
ment and control abides.” That is a 
strange phrase, in a way ; a company 
resides where the central management and 
control (you may in certain circum- 
stances have two tests there) actually 
(in fact, not in law) abides (is to be 
found). In order to see whether a 
company is resident you thus have to 
find where the real control is situated 
and exercised. And there must, of 
course, be some strong element of 
permanence about the control—such 
cannot normally consist of haphazard 
visits or fortuitous or spasmodic direc- 
tions. 

Where central management and 
control actually abides raises, of course, 
a question of fact in each case: there 
is no general rule to tell you what it is, 
or what it must be deemed to be. It is 
for that reason that so few cases get as 
far as the courts, for it is for the Com- 
missioners to say, on the facts before 
them, in what country (or as I shall 
indicate later, in what countries) a 
company is resident: since the ques- 
tion is one of fact there are rarely 
sufficient grounds upon which the Com- 
missioners’ decision can be challenged. 

If a limited company is resident in 
this country, all its profits, whether 
they are made here or abroad, normally 
come into charge under Case I of 
Schedule D. If the company is not 
resident in this country at all, then 
either there is no liability or the lia- 
bility arises under Case V of Schedule 
D only—and the considerable differ- 
ence between Cases I and V you know 
only too well. What amounts to 
management and control in any 
particular case it is impossible to 


define. A great many factors come 
into play and the problem is a com- 
posite one. It depends in part upon 
where the directors hold their meet- 
ings. There may be directors in two 
countries but you have to determine 
where the central management is and 
from where the real policy of the 
company is directed. At that stage— 
when you are taking all the relevant 
facts into consideration—it may still be 
relevant to enquire where the regis- 
tered office of the company is situated. 
It may be important to consider the type 
of business carried on, because the actual 
location of physical assets may be a 
factor which affects the final decision: 
you have to look at the memorandum 
and articles of the company: and you 
have to see where its general meetings 
and its directors’ meetings are held, 
where the accounts are kept, where the 
secretary is, and whether he does any- 
thing effective in this country. But in 
any event it is useless to look for any 
one general test which will be satis- 
factory or conclusive in every case. No 
good purpose would be served by 
detailing factors which may or may not 
occur in any particular case, and it is 
as well to remember that the decided 
authorities are useful mainly as an 
indication of the weight that the courts 
put upon’ the facts which arose in the 
case before them—the decisions them- 
selves rarely cover precisely the facts 
upon which you have to reach a con- 
clusion. I do want to emphasise, 
however, that when you talk about the 
control of a limited company you mean 
the operative control wielded by those 
invested in law with the power to 
wield it. It is for this reason that it is 
always important to see where the 
directors exercise their directorial func- 
tions—for it is the directors who control 
the company and not the shareholders. 

In this connection may I remind you 
that you can never control a company 
for income tax purposes merely by hold- 
ing the majority of the shares. You do 
not control X Limited merely because 
you hold gg per cent. of the shares and 
your wife holds the other 1 per cent, It 
is the directors who in fact and in law 
control the company, and they continue 
to control it until such time as they are 
thrown out of office by the members. 
It is easy, of course, for the members to 
dispose of them if they do not command 
their confidence, but until that is done 
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the control remains in them. This 
point was illustrated very early in the 
history of these matters in the Kodak 
case (4 T.C. 549), where the English 
Kodak Company held, I think, 98 per 
cent. of the shares in the American 
company, and the English company 
by power of attorney appointed the 
American manager and two other 
Americans its proxies to vote for it at 
meetings of the American company. 
In these circumstances it was held that 
the business of the American company 
was not the business of the English 
company assessable under Case I, 
because the “control” exercised by 
the English company was that of share- 
holders only. Further clear authority 
for this proposition is found in the 
Gramophone and Typewriter case (5 T.C. 
358), where you will find the learned 
judges again emphasising that it is 
the directors who control, not the 
corporators. If the corporators want 
to control a company they can normally 
displace the directors in a constitutional 
manner and put themselves or some 
other persons in as directors ; but so 
long as the directors are allowed to 
remain in office it is they and they 
alone who “ control” for the present 
purpose. Frequently, of course, the 
majority of the shares are held by the 
directors (possibly this is the rule 
rather than the exception in private 
companies), but it often happens that 
the directors do not hold a controlling 
interest. Thus, broadly speaking, for 
present purposes you do not look to 
see where and by whom the shares are 
held ; you look to see where the 
lirectors are and where they exercise 
their functions—where are they con- 
trolling from. 

I now pass to a more difficult phase 
of this subject. In the majority of cases 
it may be comparatively easy to deter- 
mine where the control of a limited 
company lies, but frequently it may 
seem to be partly in one place and 
partly in another. Can, then, a com- 
pany reside in more places than one— 
or what is more important, in more 
countries than one? It is clear law that 
although an individual cannot be 
domiciled in more than one country 
at the same time he can be so resident 
—the ordinary course of his life may 
entail his living in both England and 
France, so that he is a “ dual resident.” 
And it is now as clear law that a com- 
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pany can be resident in two or more 
countries at the same time and that the 
doctrine of control which I have dis- 
cussed above does not compel one to 
say that it is resident in one country 
and one country only at any particular 
point of time. This proposition was 
finally established by the House.of Lords 
in Swedish Railway Co Ltd. v. Thomp- 
son, 9 T.C. 342, and has been approved 
many times since, notably in Todd’s 
case (supra) The Swedish case was a 
strange one and I recommend you to 
read it from beginning to end because 
it is one of the most interesting income 
tax cases on record. A company incor- 
porated in this country constructed a 
railway in Sweden and subsequently 
leased it to a Swedish concern for an 
annual payment. Later it altered its 
articles of association so as to remove 
the control and management to Sweden 
and it was admitted by the Revenue 
that thereafter liability did not arise 
under Case I of Schedule D. It was 
nevertheless held that it remained 
resident in this country and that lia- 
bility arose under Case V of Schedule D 
in respect of the annual rent. This rent 
was paid in Sweden, where all the direc- 
tors’ and shareholders’ meetings were 
held, and no part of the company’s 
profits was remitted to this country ex- 
cept in satisfaction of dividends and in- 
terest to shareholders and debenture 
holders in this country. The company’s 
seal was kept in London, where all trans- 
fers of shares were made and registered, 
and the secretary of the company resi- 
ded in London, where also the company 
had a banking account and where its 
accounts were made up and audited. 
The actual decision of the House of 
Lords was twofold, and the two limbs 
of the decision are at first sight contra- 
dictory. It was held (i) that the com- 
pany was controlled in Sweden, and (ii) 
that the company was resident in the 
United Kingdom—a decision which 
appears to cut right across the prin- 
ciples we have been studying. I think 
if you were to read the judgments in 
full you might feel that even the learned 
judges were in some difficulty at times 
as to where this decision would lead 
them, but finally the difficulty resolved 
itself. It was evident that the company 
was to a very large extent controlled in 
Sweden, and there could seem no 
doubt that it was resident in that 
country. What the Swedish Case I 


rules are I do not know, but certainly whole 1 
for United Kingdom income tax pur. fm busines 
poses the company was controlled jn fm Cong° 
Sweden. But there was sufficien: actiyiy May 
in this country for the learned judges , points ' 
say—“ there is more than purely admin. MM can 20 
istrative work being done here : they 
is something being done here which jj 
managerial in nature and which, jy 
itself, can be considered a type of 
control.” 

In effect, the case can be read a 
establishing that a limited company 
can be controlled in more than on 
country and that the central manage. 
ment and control can abide in more than 
one country at the same time. Thats 1. 7 
bound to lead to difficulty when you I desires 
are dealing with concrete problems §§ Exche 
but it must be accepted that when yoy §§ arising 
are considering the facts of any par.  indust 
ticular case it is no good saying merely BB *¢'S 
that to all intents and purposes the ” 
company is only controlled in, say, eh 
Timbuctoo or South America. You place 
must go further and see whether thereis Bore: 
some degree of control in this country, 3.1 
something done beyond purely formal & been 
acts. A company may thus so conduct § by su 
its affairs as to be liable under Case]  enhar 
of Schedule D in the United Kingdom § ™*s- 
and under corresponding provisions in JB %*" 
another country. If you have control °P™ 
as the primary test in both countries— ive 
and it is the primary test under many adeq 
systems and codes of tax law—you may & there 
find dual liability arising. capit 

However, in the present state of the of m: 
law, it still remains true that the control 4 
which is necessary to involve Case 1 parts 
liability in this country must be a control Fi 
which produces profits and which really that 
has something to do with the running of tnd 
the business. You may find a type B 4,3 
of control which has little to do with 8 4, 4; 
the actual running of the business, and and 


what I have in mind in particular is B ance 
this. It has been held that the “ hold- not 
ing of purse strings” is not in itself B °' 
sufficient to give control, so that if you a 
find that somebody has the power to prot 
say to a company operating in the cou! 
Belgian Congo that it shall have S 
£20,000 this year to spend in building enc 
a bridge, but that it shall not have Gos 
£20,000 next year, and that power is al 
exercised and that decision is made in satis 
London, it does not follow that there is aad 
control of the company in London: a 
you may still be able to show that the § ,, 
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whole management and control of the 
business is situated in the Belgian 
Congo and none of it is centred here. 
May I summarise the four main 
ints? First, that a limited company 
can and rust, for income tax purposes, 


attribute of residence. 


have the 
Secondly, that a company is resident 
where the central management and 
control actually abides. Thirdly, that 
the country of incorporation and the 
locus of the registered office is not a 


Taxation and Shortage of 
Industrial Capital’ 


1. The Federation of British Industries 
desires to bring before the Chancellor of the 
Exchequer the grave and urgent problem 
arising from the lack of capital needed by 
industry to replace or modernise fixed 
assets and to maintain or where possible 
expand current production. 

2. The primary and major cause of this 
shortage of capital is the rise that has taken 
place in costs; prices in general have risen to 
more than 200 per cent. of the pre-war level. 

3.. In previous periods of inflation it has 
been possible to provide increased capital 
by substantial additions to reserve out of 
enhanced profits during the period of rising 
costs. The present high level of corporate 
taxation and the particular way in which it 
operates has ruled out this possibility. In 
some industries the regulations imposed by 
Government price controls have prevented 
adequate provision being made. In many 
there is now a shortage of the working 
capital which is essential to the achievement 
of maximum production. 

4. As we see it this problem falls into two 
parts: 

First, the need to ensure as far as possible 
that taxation is levied on profits only after 
proper provision has been made for main- 
tenance and replacement of raw materials, 
buildings, plant and machinery. In regard 
to fixed assets in the form of buildings, plant 
and machinery, the wear-and-tear allow- 
ances based on the original cost clearly do 
not meet the situation. Indeed, under 
existing taxation provision, for every £1 
given in wear-and-tear allowances an 
average of £3 in the earnings irom current 
production is needed in order merely to 
counteract the change in price levels. 

Secondly, the need so to frame the incid- 
ence of tax that industry can provide addi- 
tional working capital from its own re- 
sources. The taxation of profits of cor- 
porate bodies over and above the ordinary 
rates of income tax is not only open to 


* A memorandum from the Federation of 
British Industries to the Chancellor of the 


Exchequer. 


serious objection on grounds of principle, 
but makes it much more difficult, particu- 
larly as it applies to undistributed profits, for 
industry to find the additional working 
capital it needs. It must, we believe, be in 
the national interest that industry should in 
large measure find this additional working 
capital from its own resources. 

5. On the first point, there may well be a 
strong prima facie case for adopting for pur- 
poses of taxation a system of calculating 
profits which takes into account the diffi- 
culties referred to in the two preceding para- 
graphs. We cannot, however, ignore the 
fact that it would be difficult to devise a 
scheme introducing a fundamental change 
in the definition and computation of profits 
without very thorough and complete 
examination of the implications of such a 
step throughout the range of industry. 

6. We feel, however, that it would be on 
all counts desirable that an official inquiry 
should: be set on foot, for example through 
the medium of a departmental committee, 
to examine the practicability or otherwise of 
adopting a basis for calculating profits 
which takes care of marked changes in the 
value of money upwards or downwards. 
We accordingly recommend, as a long-term 
policy, that the Chancellor of the Exchequer 
should initiate such an inquiry. We should 
be very glad for the Federation to give every 
assistance in its power to any such committee 
of inquiry that might be set up. 

7. It is clear, however, that the com- 
plexities of the subject are such that any 
examination of the kind which we have 
recommended would take a considerable 
time and certainly could not be completed 
soon enough to affect the 1949 Budget. We 
maintain that some action is called for now, 
if there is not to be a real risk of industrial 
decline. Obviously in many cases the pro- 
cess of rehabilitation of equipment or 
working capital must extend over a period 
of years. We therefore submit that in view 
of the great urgency, interim measures must 

be adopted without prejudice to a sound 
solution of these questions of principle. 


conclusive factor in determining control. 
Fourthly, that a company, as well as an 
individual, can be resident in more 
than one country at one and the 


same time. 
(Concluded.) 


8. The interim measures which we recom- 
mend are as follows: 

(a) To deal with the problems of replacement 

of fixed assets : 

For 1949-50 and until notice a special 
allowance should be granted, in arriving at 
profits, in the form of a fixed sum. It might, 
for example, be based on the whole deprecia- 
tion allowance granted for 1945-46, suitably 
adjusted. This allowance would be outside 
the wear-and-tear calculations and would 
not be deducted from the written-down 
value. 

The year 1945-46 is taken as being the 
latest year before post-war re-equipment 
started, and so far as we can sec the most 
suitable. Any reference period, however, 
will produce some inequities, for example, 
the year 1945-46 would not give the neces- 
sary help to “ concentrated” industries. 
We trust that the door would be open to 
such special cases being given favourable 
treatment on their merits. 

(6) To deal with the problem as it affects 

working capital, stocks, etc. : 

For 1949-50 and until notice substantial 
reduction in taxation should be conceded 
on profits withheld from distribution in 
these years with the defined object of assist- 
ing businesses to finance re-stocking, etc. 
Such a concession might, of course, be sub- 
ject to the condition that, should profits so 
withheld be withdrawn and distributed (as 
distinct from being used in the business), the 
tax relief would have to be surrendered. 

g. These two proposals are comple- 
mentary but they are not necessarily inter- 
dependent. Combined, they are a direct 
and definite encouragement to the sound 
industrial finance that the present situation 
requires. 

10. It is believed that both proposals are 
administratively workable, but this would 
have to be confirmed in discussion with the 
Inland Revenue authorities. Both are 
capable of adjustment to whatever total 
figure the Chancellor is disposed to set aside 
if he is sympathetic to the objects they are 
designed to secure. 

11. We have not burdened this memo- 
randum with our representations on other 
aspects of taxation as it affects industry. 
In particular no reference has been made 
to either the profits tax as such or the tax 
on bonus issues. On these and also on 
certain technical and other matters we either 
have made our representations to your 
advisers or shall shortly be doing so. 
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Industry and the Profits Tax" 


During the passage of the Finance Bill last 
year attention was called to the fact that 
profits tax, apart from other objections, falls 
on the ordinary shareholder, and this may 


have a distorting effect on the finance of 


companies. The Chancellor of the Ex- 
chequer undertook to reconsider the tax 
from this point of view before the Budget of 
1949. As a result, the Federation of British 
Industries was requested to submit its views 
and a memorandum has been submitted, of 
which the following is a summary. A cover- 
ing letter to the memorandum explained 
that the Federation had always been 
opposed to the whole idea of profits tax, and 


the fact that the F.B.I. was now making. 


detailed criticisms must not be taken as in 


*A second memorandum from the Federation 
of British Industries to the Chancellor of the 
Exchequer. 


any way indicating that its attitude to the 
tax in general had weakened. 

The memorandum points out that the 
burden of profits tax falls solely on the 
ordinary shareholder, who has to bear, in 
addition to his own share, the preference 
shareholders’ share. It singles out cor- 
porate income for taxation and it cannot be 
passed on in the same manner as income 
tax, thus constituting a burden on corporate 
savings. Furthermore, the tax encourages 
the financing of companies by debentures, 
income notes, or loans from banks or insti- 
tutions, interest on which is regarded for tax 
purposes as an expense. The drift towards 
financing by borrowing is harmful because 
it exposts businesses to failure at times of 
adverse trading experience. 

The memorandum also examines the idea 
of a ceiling to the effective rate of profits tax 
which would mitigate the severity of the tax 
on the ordinary shareholder where there are 


Reform of Taxation 


PROPOSALS FOR THE REFORM OF TAXA- 
tion were submitted to the Chancellor 
of the Exchequer during January by the 
Association of British Chambers of Com- 
merce. A summary of them follows: 


Government Expenditure—The most im- 
portant of its representations, says the Asso- 
ciation, is that the total expenditure of the 
Government is more than the nation can 
afford. It believes that the appropriate 
remedy is to lift the question outside politics. 
A committee should consider the economic 
consequences of the present financial policy. 
Its work would cover the problem of waste 
in administration and the question of the 
amount of the national income which can be 
spent on social services without inviting 
inflation. 


Reduced Business Taxation—The next 
main submission is that on present estimates 
there can be a material reduction of taxa- 
tion. The admitted gaps in our productive 
capacity should have the first claim. On the 
assumptions that an income and expenditure 
account might not materially differ from a 
cash account for the coming year, and that 
an increase in the yield of existing taxes at 
present rates will counteract the increase in 
expenditure on defence, there is likely to be 
a surplus for the year 1949/50 of about the 
same size as that expected for the current 
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year, namely, £300 million. This surplus 
should be used mainly to reduce direct taxes 
on industrial carnings, to enable business to 
restore existing machinery and premises and 
to acquire new machinery. 


Three Reforms.—Three concrete proposals 
are made: 


(a) The definition of profits under the 
income tax and profits tax should 
recognise the permanent increase in 
prices since before the war. Allow- 
ances for existing buildings and 
machinery should be calculated on 
re-instatement values i:stead of his- 
torical costs. If prices continue to rise, 
reserves should also be permitted for 
stocks and work in progress. The 
Association stated that it would be 
glad to co-operate with the Chan- 
cellor’s advisers in devising appro- 
priate methods. 


(b 


~ 


The profits tax should cease to be 
levied on undistributed profits. On 
distributed profits, it should be con- 
fined to dividends on the equity shares. 


(c) The stamp tax on bonus issues should 
be repealed, thus allowing issued 
capitals to be brought into line with 


capitals employed in businesses and 


preference shares. The situation i, compli. 


cated by the fact that the rati». of fixed ME Other I 
preference dividends to ordinary dividends iim fom the | 
varies greatly among companies. the follow 
The following alternatives have :en syh, (i) De? 
mitted in order of priority: , allowance 
1. To abolish the profits tax pletely en ~ 
and to restrict the tax on corpora, fi ies 
earnings to the general income tax, - D 
2. To restrict the profits tax to a distriby. 2. 
tion tax on ordinary and parti iDating bhip 
non-cumulative preference dividends wes havi 
3. To restrict the profits tax to distriby. heavily t 
tions and to give an option to the jg modatio! 
Crown either to levy the gencral dis. yg normal s 
tribution rate on equity dividend; removed 
included above, that is, 25 per cent, Igy place: A 
or such lower rate as may be fixed, is allowe 
or, alternatively, to levy at a lower (iii) Z 
rate, say, 10 per cent. on the sum of nationali 
the equity dividend and the fixed J gould 1 
preference dividends. The option Act, 19 
would operate where the preference  oujsoril 
dividends are one-and-a-half tines — Co 
as much as the ordinary dividend. tinue tl 
transfer 
hundres 
the attraction of new capital on a 
preferential terms. metho 
Purchase Tax.—The time has come to 2. 
clarify the objectives of the purchase tax report 
with the purpose either of eliminating it J ;, Feb 
ultimately, or converting it into a sumptuary J three o 
tax on luxuries or near-luxuries based solely § time h 
on revenue considerations of optimum § to bes 
yield. The supposed purpose of diverting § for a ¢ 
demand from non-essential production has (v) . 
not been achieved and damage is done to B and 
desirable activity. The tax on goods and & jncom 
materials used by industry is an addition J be ext 
to production costs. (vi) 
Two reforms are needed in the collection Jj panics. 
of purchase tax: and ¢ 
(a) A lay court of appeal should be set up se 
to determine whether goods fall —_ 
within any of the chargeabl> groups. ire 
This body could also decide the aire 
wholesale value of the goods, in the eel 
place of the arbitration procedure ~ ae 
provided by the Act, which does not all 
appear to be functioning. ae 
(6) A form of drawback for tax-paid § insufi 
stocks, when the rate of tax is reduced in va 
or the goods are exempted, is neces- J wher 
sary. Prolonged and fruitless discus- J good 
sions have taken place on thi:, but (vi 
the question becomes more important we 
as goods become more plentiful, be- simp 
cause then a reduction in tax is most com 
probable and an immediate reduction oun 
in selling prices inevitable. hes 
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Other Reforms of Direct Taxes.—Passing 
om the broader issues, the Association puts 
ihe following positive suggestions: 

(i) Depreciation of commercial premises. The 
llowance for industrial premises should be 
extended ‘o non-industrial premises, such as 
offices, warehouses and hotels, but excluding 
residences not let out as a business. 


a (ii) Depreciation of temporary commercial 
striby. premises i” war-damaged areas. Particular 
ating Hardship is caused where temporary prem- 
fends ses have been erected or improvised in 
triby. ag heavily bombed towns. Expensive accom- 
© the gg modation has been taken in order to restore 
al dis. MM normal services later. It will all have to be 
ad; a5 | removed when permanent rebuilding takes 
cent, Mg place. At present no part of this expenditure 
fixed, fy is allowed to be deducted for tax purposes. 
lower (iii) Balancing charges on assets transferred to 
im of I ustionalised Corporations. Balancing charges 
fixed should not be levied under the Income Tax 
tion HF Act, 1945, Where assets have been com- 
‘ence #@ pulsorily acquired by the State; the trans- 
Ines H (ree Corporation should take over and con- 
d. tinue the tax written-down values of the 
transferor. Of the total transfers about one- 
hundredth part only is exposed to this 
on charge—and that by the accident of the 
method of transfer. 
~ (iv) Retirement benefits. The law on retire- 
3 ment benefits is complex and confused. A 
= report was submitted to the Inland Revenue 
§ " & in February, 1948, in collaboration with 
lary @ three other national organisations. Sufficient 
lely # time has elapsed for the recommendations 
lum # to be studied and a formal request is made 


for a decision. 


(v) Allowances for sur-tax. Earned income 
and personal deductions from taxable 
income, as granted for income tax, should 
be extended to sur-tax. 


(vi) Death duties on shares in controlled com- 
panies. The methods of valuing shares in, 
and debentures of, controlled companies, 
under Section 55 of the Finance Act, 1940, 


ion 


“ii | 2nd the provisions for valuing interests in 
privately-owned businesses, are operating 
08. : : 
he @ barshly. There is no convenient means of 
he  Tsolving disputes on valuation between 
re [ Cxecutors and the Estate Duty Office other 
ot @ than litigation. A lay body of business men 
should be set up to determine questions of 
fact and estimates of value. In particular, 
id @ insufficient consideration is given to the loss 
d @ in value caused by the death of the deceased 
s- [ where there was a considerable personal 
_ goodwill. 
t EL. (vii) Simplification of the tax law. The 
| income tax law should be codified and 
” § simplified. The removal of unnecessary 
t ; ae ke 
? complications—and there are many, for 


example, on retirement benefits—would 
liberate staff for a more vigorous pursuit of 
wilful evasion. 


Taxation 
Notes 


Taxation of Mining Concerns 


IN OUR ISSUE OF NOVEMBER, 1948, WE 
discussed the work of the Committee ap- 
pointed to inquire into the taxation of 
mining concerns. The British Overseas 
Mining Association, in a memorandum to 
the Chancellor of the Exchequer, states that 
this Committee is understood to regard 
itself as restricted by its terms of reference 
to the consideration of the taxation of direct 
concession costs only. The Association 
therefore draws attention to other types of 
expenditure at present debarred from 
amortisation under Part III of the Income 
Tax Act, 1945. It urges that allowances for 
taxation should be given against expenditure 
of this kind. The types of expenditure are: 


1. Refineries. 
2. Office Buildings. 
3. Housing. 


1. Refineries —The Association agrees that 
a refinery not situated in the vicinity of the 
deposit would not normally be tied to the 
production of a particular concession, and 
should, therefore, properly be dealt with 
under Parts I and II of the Act as they now 
stand. However, where the refinery is near 
the deposit its useful life is limited by the 
life of the deposit. The Association submits 
that in such cases, expenditure on refineries 
should be treated as other capital expendi- 
ture and amortised under Part III of the 
Act over the life of the deposit or concession. 


2. Offices.—Similarly, states the Associa- 
tion, offices at or near the mine or oilfield 
have no value except for the working of the 
deposit and should be dealt with under 
Part III of the Act, like other capital 
expenditure. 


3. Housing —Under Part I of the Act 
ordinary housing can be written-off over 45 
years (but housing for refinery workers is 
not even given Part I allowances by the 
Inland Revenue). The Association con- 
tends that housing should be treated no 
differently from the other capital expendi- 
ture of a mine or oilfield. It should be 
brought under Part III of the Act, so that 
it attracts allowances over the life of the 
deposit. 

It may be argued that the taxation posi- 
tion is not so severe as is suggested by the 
foregoing contentions, since balancing allow- 
ances at the end of the life of the mine or 
oilfield will enable expenditure still unre- 
deemed to be finally amortised. But the 


Association answers this argument by 
pointing to the fact that the mine or oilfield 
at the end of its life usually earns reduced 
profits and perhaps makes losses, so that the 
balancing allowances may be rendered 
partly or wholly ineffective. 


Profits Tax—Losses 


By Section 43, Finance Act, 1947, as from 
January 1, 1947, all trades and businesses 
carried on by the same person are to be 
treated as one trade or business for the 
purposes of profits tax. 
By sub-Section (2) of that Section, it is 
provided that where losses are concerned: 
the iike sums may be carried forward... 
from . . . previous periods . . . as might have 
been carried forward ...in respect of the 
separate trades or businesses if they had still 
fallen to be treated as separate trades or 
businesses. 
It seems clear, therefore, that where a com- 
pany carries on more than one trade, a loss 
in one trade cannot be carried forward 
against another. Since there is no time 
limit, this is not likely to prove any hardship, 
particularly as it is usually easy to switch 
profits from one trade to another. 


Business A B 
Year ended Dec. 31: 


1946 Loss £7,000 Loss £3,000 
1947 Profit £2,000 Profit £4,500 
1948 Profit £18,000 Loss £1,000 
Profits Tax 
Assessments: 1946 nil nil 
1947 Combined profits £6,500 
less Loss A £2,000 
B oe 3,000 
5,000 
£1,500 
oe 
Exempt 
1948 Combined profits . . .. £17,000 
Less Loss A i 5,000 
£12,000 


As from January 1, 1947, the Section 
seems to make no distinction in regard to the 
incidence of losses. All trades or businesses 
are regarded as one, and a loss in one 
constituent business will go automatically 
against the other, both in the same year 
and (where a loss remains) for carrying 
forward. 

It must also be noted that prior to 1947, 
by concession, a loss in one business was 
allowed in the same year against a profit in 
another, though not when brought forward. 
The provisions of sub-Section (2) seem to be 
directed to continue that concession so far 
as pre-1947 losses are concerned. 

We should welcome hearing of the 
experience of readers. 
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Checking Assessments 

It is not always easy to check the allocation 
of allowances where there are several 
sources of income, particularly in partner- 
ship cases. The Revenue forms show how 
the allowances are given, but in partnership 
cases the details are only shown on the 
forms No. 300B issued to individuals, not 
on the firm’s assessment, where the total 
allowances only are indicated. 

It is customary for small Case III, etc., 
assessments to be set-off by allowances, and 
for the family allowance to be similarly 
dealt with. Moreover, the national insur- 
ance contribution is commonly deducted 
from Case III, etc., before the allowance. 
If this method is kept in mind it may 
simplify the check. 

The following is an illustration: 


Allowances—Married £180 
Children 240 
£420 
Life assurance £50 at 3/6. 
Case I Family 
(partner- Allow- 
ship CaseIII ances 
share) 
£ £ £ 
Income 1,300 30 39 
E.I.A. 260 8 
National 
Insurance 12 
1,040 18 31 
Personal and 
Children 
Allowances.. 371 18 31 
£669 


‘Reduced rate and life assurance allow- 
ances given in partnership assessment. 

The above is shown on the Official Form 
No. 300B (which deals with private in- 
come) as follows: 


Income 
Allow- charged at 
ances 3s. 6s. 
Part II £L £L £L 
Income from-—— 
Partnership £ 1,300— 
Earned income 
£260 371 50 200 
Family allowances— 
£39 less earned in- 
come allowance .. 31 
Trade, etc. (see Part 
I above) .. 18 
£420 £50 £200 


Part III: Allowance for life assurance, etc. : 
(i) Life assurance, etc., 3s. 6d. 
inthe £ on £50 .. -- £815 0 
(iii) Allowed from partnership 815 o 
nil 
44 


Profits on Re-sale of Property : 
Capital or Income ? 


Property development is proceeding apace 
at present. The tax aspects are important. 
The developer wishes to know in advance, 
as far as possible, whether the profits on 
re-sale of the property would be treated as 
a capital receipt or a revenue receipt. 

In the majority of cases, companies are 
being formed to acquire and develop war- 
damaged and other sites, and the question 
becomes more difficult when an association 
of persons are banding together to acquire 
property than where a single individual is 
so acting. For it may be said that the mere 
fact of forming a syndicate with such an 
object in view is an indication that some- 
thing in the nature of a trade or adventure 
is being undertaken. 

The general principles to be followed in 
such circumstances in order to steer clear 
of any liability for tax on the profits from 
re-sales appear to be clear. 

It is essential that the transaction should 
be a single transaction, entered into on one 
occasion, and not repeated from time to 
time. A single transaction for this purpose, 
however, need not be confined to one 
property ; it may embrace a number of 
properties. 

Again, it is desirable that development 
should not be undertaken. It is better to 
acquire the property when it has already 
been built, than to acquire a site and then 
to erect buildings thereon. Development, 
however, does not necessarily entail that a 
trade or adventure is being carried on. It is 
important that the property should be 
acquired as an investment, which is to be 
left as an investment. And the longer the 
property is retained, the better. Where 
property is acquired and soon after re-sold, 
it is more difficult to resist a finding that the 
profit on the re-sale is a trade profit. On 
the other hand, if property is re-sold, it is 
always wise to find some good reason for its 
re-sale, as, for example, that the investment 


_ has proved burdensome, and that a favour- 


able opportunity of disposing of the property 
on a favourable market has presented itself, 
and thus has enabled the company to put its 
finances on a sounder footing. 

Where a company is being formed to 
acquire property, care should be taken that 
the principal objects are properly limited. 
Objects which are too widely expressed will 
produce the result that the objects of the 
company are not investment, but trading, 
as in Balgownie Land Trust v. I.R. (1929, 
14 T.C. 684). 

On the other hand, the statement of the 
objects of the Company in its memorandum 
is in no way conclusive. As was pointed out 
in C.I.R.v. Hyndland Investment Co. (1929, 14 
T.C. 694), it is not what business is professed 
to be carried on, but what business is in 
fact carried on, which provides the test. 


Incidentally, in this case, the profit on 
re-sale was held to be of a capii+i natuy 
even though development was vu idertakey, 
by the company, which proceed: | to com. 
plete the erection of flats on the property 
acquired. 

Some support is also to be found in th 
case of Jones v. Leeming (1930, ‘ C. 415), 
since the House of Lords stated ( per Lor 
Buckwater; at p. 920), that: 


' An accretion of capital does noi becom 
income merely because the origin i capital 
was invested in the hope and expectation 
that it would rise in value. 


Another question of importance in cop. 
nection with property investment relates ty 
the different methods of disposing of the 
interest in the property. Important 
differences will arise according as ground 
leases are granted or rent charges ar 
created, but we will return to this subject 
later. 


Child Allowance—Trainees 


It does not seem to be generally realised 
that Government training grants to ex- 
members of the Forces are not income. If 
therefore the recipient is at a university or 
other educational establishment, and has 
not an income in his own right exceeding 
£60 in the year, his father can claim the 
child allowance, no matter how old the 
“child” is. The same remarks apply 
where the child is articled or apprenticed 
subject to the restrictions: (a) income 
(excluding return of premium) from the 
“employer” must not exceed £13 a year, and 
(6) the term of articles must be for over two 
years. There are instances where married 
men with families are the subject of a claim 
by the father of the trainee for child allow- 
ance. 


National Insurance, etc., Contributions 


Additional work is thrown on those re- 
sponsible for filling in clients’ returns for 
income tax by the necessity of finding out 
whether insurance is being paid for domestic 
employees. As the amount not recoverable 
from the employee is a deduction for income 
tax purposes (including, of course, sur -tax) 
it is essential to take it into account and 
make the necessary claim for relief. 


More Double Tax Agreements 


Double taxation agreements have been 
concluded between the United Kingdom 
and the Federation of Malaya, and between 
the United Kingdom and Singapore. The 
arrangements, which were published during 
January as schedules to Draft Orders in 
Council, follow the same pattern as the 
arrangements previously made with other 
colonies. 
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Recent Tax Cases 


Income tax Schedule A—Requisitioned property 
—Compensation rent assessed by Inspector as if 
oross rent subject to repairs allowance, although 
"id of repairs borne by military authorities— 
Additional assessments made for 1940-41 to 
1945-46 whereby gross assessment increased and 
pairs allowance given upon increased value— 
Whether additional assessments competent— 
Discovery —I.T.A., 1918, s. 125. 


Commercial Structures, Lid. v. Briggs (C.A., 
November 16, 1948, T.R. 329) was noted in 
our issuc of March last, and the Court of 
Appeal has now carried a stage further the 
question whether a change of opinion by an 
Inspector of Taxes not based upon addi- 
tional facts constitutes a “‘ discovery” 
within Section 125 of the Income Tax Act, 
1918, enabling an additional assessment to 
be made. Atkinson, J., feeling himself 
bound by the decisions in K.B.D. in British 
Sugar Manufacturers, Ltd. v. Harris (1938, 
2K.B. 220, 21 T.C. 528) and in the Court of 
Session in CJ.R. v. Mackinlay’s Trustees 
(1938, S.C. 765, 22 T.C. 305), had decided 
in favour of the Crown, although in the case 
first mentioned there had been an un- 
delivered opinion by the Court of Appeal in 
favour of the taxpayer, undelivered because 
rendered unnecessary owing to a decision in 
favour of the taxpayer upon an earlier 
point. In these peculiar circumstances the 
point came before an entirely new Court of 
Appeal and was unanimously decided in 
favour of the Crown. From the discussion 
following the Court’s judgment it would 
seem that the case will not be taken to the 
House of Lords. 

In effect, the Court adopted the reasoning 
of Lord Normand’s judgment in the 
Mackinlay case. This may be summarised 
by saying, first, that the word “ discover ” 
simply means “ find out,”’ and, secondly, that 
in terms of Section 125 it is applicable toa 
case where although a full and proper state- 
ment has been rendered by the taxpayer 
there has in fact been an undercharge or 
omission to tax. To use Lord Normand’s 
words : 


I think that, since these words must 
apply where the person chargeable has 
delivered a full and proper statement, 
they are apt to cover the case of a dis- 
covery of a mistake in the construction of 
the partnership deed, or, it may be, 
caused by a mistake in the law applicable 
to such a deed, even where there has been 
a complete disclosure of all relevant facts 
upon which a correct assessment might 
have been based. I do not think it is 


By W. B. COWCHER, O.B.E., B.Litt., Barrister-at-Law 


stretching the word “ discovers ” to hold 
that it covers the finding out that an error 
in law has been committed in the first 
assessment, when it is desired to correct 
that by additional assessment. 


In his previous note on this case the 
writer expressed the view that it was desir- 
able that the earlier opinion of the Court of 
Appeal in favour of the taxpayer should 
prevail. At the present time, subject to 
certain statutory exceptions, the general 
power to make additional assessments may 
result in an innocent person having to face 
claims to tax for seven years in all. Such a 
position would seem to be “ harsh and un- 
conscionable,” particularly in view of the 
existence of the drastic powers of the 
Revenue in cases of “ fraud or wilful de- 
fault”? conferred by Section 33 of the 
Finance Act, 1942. It has always to be 
remembered in these matters that the sub- 
jective aspect is almost as important as the 
objective and that whilst the income tax, 
including sur-tax, is charged upon “ in- 
come” it is, like all other taxes, paid by 
persons. 


E.P.T.— Investments — Paper manufacturers — 
Shortage of pulp, company’s premises in excess of 
requirements of reduced trade—One building let 
on lease, another offered to and requisitioned by. 
Admiralty— Whether rents from these buildings 
investment income—Both buildings previously used 
for purposes of trade—Compensation (Defence) 
Act, 1939, Section 2 (1) (a), (2)—Finance 
(No. 2) Act, 1939, Section 12; Schedule VII, 
Part I, paragraph 6. 

Albert E. Reed & Co., Ltd. v. C.ILR. (C.A,, 
November 22, 1948, T.R. 337) was noted 
in our issue of November, 1948. The Special 
Commissioners had decided that the rents 
in question arose from temporary lettings 
and did not constitute income from invest- 
ments. Singleton, J., had reversed their 
decision so that the principle laid down in 
C.I.R. v. Broadway Car Co. (Wimbledon), Lid. 
((1946), 2 All E.R. 609, 25 A.T.C. 321) 
should be maintained, and had held that as 
a matter of law it did not matter whether 
the letting was temporary or not. In the 
Court of Appeal this decision was reversed. 
It was unanimously held that the question 
was one of fact and that the Special Com- 
missioners had evidence upon which to base 
their decision. It was held that in con- 
sidering whether or not the lettings were 
investments the Commissioners were en- 


titled to look both into the past and into the 
future ; and Cohen, L.J., observed that 
counsel for the company: , 


had to admit that if the letting was for 
fourteen days it would be difficult to argue 
that it had been turned from an operation of 
a business into an investment. Once he makes 
that admission it seems to me to be a question 
of degree, and it seems to me to be impossible 
to exclude evidence as to the intention of the 
parties as to the user before and after the 
term. 

Perhaps the most useful part of the Court 
of Appeal judgments was supplied by 
Asquith, L.J., when he said: 

The only principle of law applicable to the 
construction of the word “ investment” 
appears to be that laid down in the Desoutter 
case ((1946) 1 All E.R. 58; 24 A.T.C. 281) 
and the Broadway Car Co. case, that it must be 
taken to mean what an ordinary business 
man would understand by the word. 

Upon that footing he held that the Special 
Commissioners had applied the right test. 

One curious revelation in the case was 
that when the Broadway Car Co. case was 
before the Court of Appeal the fact was 
apparently overlooked that although the 
company had given a 14 years’ sub-lease of 
part of its property it had reserved the right 
to terminate it at the conclusion of the 
war. Upon this point, Tucker, L. J., observed: 

That statement—in the judgment of Scott, 
L.J.—was not strictly accurate, but none the 
less the Court clearly treated it as material 
that prima facie the company had parted, and 
was minded to part, with this part of its 
premises for a very considerable period of 
time, although no doubt the company did 
have the power to change its mind at a 
subsequent date. It is clear that in that case 

there was no finding, as in the present, that 

the company was desirous and intending to 

resume possession of the property in question, 

and use it for the purposes of its business at 

the earliest possible moment of time. 

In other words, the Court found that the 
question was one of degree and therefore of 
fact. Leave to appeal further was refused. 


Income tax—Case V—Diwidends reserved prior to 
year of assessment from foreign companies—First 
dividend in yzar of assessment from shares held 
for number of years prior to year of assessment— 
Whether a new source of income— Whether addi- 
tional assessment competent—Income Tax Act, 
1918, Case V, Rule 2—Finance Act, 1926, 
Sections 29 (1) (b) (i), 30 (i), (#), 31. 

Atkinson v. Goodlass, Wall and Lead Indus- 
tries, Ltd. (C.A., November 26, 1948, T.R. 
347) was briefly noted in our issue of 
December last. The Court of Appeal 
unanimously reversed the decisions of the 
Special Commissinners and of Singleton, J. 
The case will be discussed fully in our 
next issue. 
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FINANCE 


The Month 


in the City 


Turn in the Tide? 


With two important exceptions, price 
movements in the stock market in the 
past four weeks or so have been the 
reverse of those in the preceding month. 
Fixed-interest stocks have continued 
their very laborious rise, but this time 
the Funds have led the way. In 
the result, the yield on old Consols has 
made good the loss of the previous 
period and is now back to 3.12 per 
cent., against the figure of 3.14 percent. 
a month ago. Gold shares, carrying 
with them other South African securi- 
ties, continued to sag until about 
January 10. Claims for higher wages in 
the mines then caused Kaffirs to be 
really distasteful to the investor and 
speculator, and their prices fell sharply 
The equity index of the Financial Times, 
after its period of depression, suddenly 
rose to a new high for recent months of 
122.7, against 120.1 a month before. 
At the time of writing there has been a 
very slight down-turn in some equities 
and fixed-interest stocks—the index for 
the latter is up only from 133.7 to 
134.0 on the month. This softer tone 
has coincided with a moderate but 
rather gratifying recovery in turnover 
and a considerably larger increase in 
the number of buyers’ enquiries. In 
consequence the question is being asked 
whether or not the trend is about to 
turn. Should we now look for a reces- 
sion in prices after the moderate up- 
ward trend which has, on balance, per- 
sisted for months past ? It is undeniable 
that a fall would seem logical if one 
looks at the outlook for industry in 
terms of real things. But as everybody 
has learned from experience in recent 
years, it is now the monetary and fiscal 
policy of the Government which seems 
to be the decisive factor in stock market 
movements: it is doubtful whether this 
is likely to make for lower prices in the 
next few months at least. There is a 
growing belief that the Government is 
taking special steps to keep up the 
value of the Funds. If this is so, then 
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there will be powerful tendencies to- 
wards maintained prices throughout the 
list. In any case, whether or not the 
policy is deliberate, the authorities are 
at present so acting that there is a sur- 
plus of cash available to put up the level 
of securities. It remains to be seen 
whether this will be reversed at a time 
when the Exchequer is raking in taxes 
at a record rate and has, presumably, 
a record amount of funds available for 
debt reduction. 


New Issue Recovery 


There is one factor of a monetary 
character which is at first sight likely to 
militate against the maintenance of 
security prices. That factor is the 
marked recovery in the flow of new 
issues. It has been usual in the past to 
regard a good run of new issues as 
inimical to existing securities of similar 
character. Usually the reasoning has 
been correct, but only because the usual 
effect of new issues is to provide fresh 
money for industrial expansion. Some 
of the issues about to be made are of this 
character, but a large number of them 
represent nothing more than a con- 
tinuance of the sale of privately held 
stock to the public. The three distillery 
offers are a case in point. One wonders 
whether those in the “ Inner Circle ” 
think the signal has changed to red for 
this industry. To the outsider dis- 
tilleries would appear to be assured of 
a market in America for all they can 
produce. Further, it should be noted 

that, after three conversions with cash 
applications annexed, the latest Com- 

monwealth operation is an unqualified 

conversion. There is no underwriting, 

the terms have been pushed up stiffly 

and any stock not taken in conversion 

will either be repatriated or absorbed 
by the Commonwealth Bank. Current 
offers either ask for no money at all or 
give the holders of the stock to be sold 
to the public an opportunity of invest- 
ing in other securities. That is to say, 
the existing owners are either spreading 
their risks or making provision against 


death duties. Probably the whole of 
net cash receipts will be re-invested jp 
securities and the supply of new stock 
will almost exactly equal the ney 
demand. There is to this extent no 
reason to expect that the flow of issyg 
will cause a fall in prices. 


Bank Earnings 


It is always difficult to extract much 
information from the preliminary state. 
ments of the big British banks. Broadly 
speaking, they make their disclosed 
profits just what they think fit, and the 
new Companies Act has not interfered 
with this well-established practice. 
Further, the dividend “ standstill ” re. 
moves any slight doubt which might 
have existed on the possibility of higher 
dividends. The year 1948 brought a 
further heavy increase in their earning 
assets, and the increase has been quite 
substantial in the most remunerative, 
namely, advances. Costs have con- 
tinued to rise, but one would suppose 
less steeply than in the past. Bad debts 
have emerged once more as a very 
minor item on the debit side. There 
was no appreciable change in the value 
of longer-dated investments. Profits 
must have risen considerably and even 
the disclosed net figures are appreciably 
higher on the year. Owing to profits 
tax the rise in disclosed profit before 
taxation is substantially greater than 
one would suspect from the published 
figures, which are given net of all tax. 
The only other significant point to be 
obtained from a study of the statements 
is that most banks have placed an 
appreciably higher proportion of the 
disclosed profit to reserve funds than 
in 1947. This would seem to indicate 
that specific provisions are regarded as 
less necessary. However, the fact that, 
in each of the two preceding years, 
some of the banks made transfers to 
reserve funds out of war-time accumu- 
lations and that there appear to be no 
such transfers this year, creates complica- 
tions. Yet it seems that the banks’ re- 
quirements for such items as pensions 
and maintenance of premises and re- 
building are now approaching normal 
dimensions. The figures do, however, 
also suggest some difference of opinion 
between the various boards on the 
important issue of what can properly 
be disclosed and what ought to be 
added to inner reserves. 
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Points from Published Accounts 


———_~_ 


assets and Reserves under the 
Companies Act 

In complying with the new Companies 
Act, Turner & Newall has had to 
reinstate certain fixed assets which had 


on been previously written-off, so as to 

’B now fixed assets valued at cost. 
ay Corresponding additions have been 
the made to the provision for depreciation, 
red however, so that net values of the fixed 
ice. HF assets are unaffected. The dollar value 
Te @ of the liabilities and assets of the 
ght canadian and U.S.A. subsidiaries were 
her Hi converted at $5 to the £, which 
¢ a @ iroadly represented the cost when the 
Ng B companies were acquired, but in the 
ute HF jatest accounts varying appropriate 
Ve, B rates of exchange have been used. Fixed 
M- H asets have been converted at the 
8 BH average rates ruling in the years of 
bs acquisition, and provisions for depreci- 
tY & ation have been converted into sterling 
Te @ at similar rates. Current assets and 
ut & liabilities have been brought into the 
ts B consolidated balance-sheet at the rates 
ll of exchange ruling at the end of the 
ly B financial year of the companies con- 
SB cerned. As there would have been 
f B® many disadvantages in arranging for 
0 & the financial years of the overseas com- 
d panies to correspond with those of the 
« B home companies, and there would be 
© Bf no corresponding advantage, it has been 
SB decided that no change should be made. 
"B® Section 56 (3) of the Companies Act, 
© B 1948, has entailed some re-shuffling and 
''& re-instatement of reserves. In 1936 a 
5 new issue of ordinary capital resulted in 


the creation of a share premium account 
of £1 million, and this was afterwards 
used to establish a reserve against 
possible depreciation of investments in 
companies operating outside the United 
Kingdom. By September go, 1947, the 
reserve had been built up to£1,710,000, 
and it is now necessary to return 
£1 million of this to share premium 
account. The investment reserve has 
been augmented by the transfer of 
£1 million from the profits of the year 
and used to write down the value of 
certain investments in overseas sub- 
sidiaries. This action has, of course, no 
practical effect so long as the com- 
panies maintain their present very 
satisfactory position, but it does ensure 


that the overseas interests are carried 

in the books at conservative values. 
Regarding Part IV of the Eighth 

Schedule of the Act it is stated that: 


The directors consider that although 
the provisions for depreciation and 
amortisation deducted from the fixed 
assets in the balance-sheet are substantial 
in relation to cost, they result from normal 
amounts set aside over a series of years and 
are no more than is necessary in pursuance 
of the conservative policy followed for 
many years, and in their opinion there is 
no excess which should be treated as a 
reserve. 


This is an extract from the fourteenth, 
and last, of the detailed notes on the 
accounts. 


Foreign Capital for British 
Companies 


An interesting point is that Turner 
and Newall (Overseas) has issued 
$2,100,000 3 per cent. Collateral 
Bonds 1949-57 and the same amount of 
34 per cent. Bonds 1958-67, both secured 
by a fixed and floating charge on the 
assets of the Overseas company and its 
Canadian subsidiaries. This is not the 
first British company to increase its 
capital resources by turning to overseas 
investors. 


An Attractively produced Report 


Within the handsome cover of the 
report of S. Smith & Sons (England) is 
a splendidly produced report, plus a 
ten-page story of the development of 
the Smiths Organisation. The concern, 
which began in a shop in Newington 
Causeway in 1851, where clocks and 
watches were sold, earned aggregate 
profits of £1,149,276 in 1947-48. The 
consolidated profit and loss account 
tells a logical story and the appropria- 
tion account shows the amount added 
to the carry-forward. It may be no 
more than chance that in the latter 
account reserve appropriations are 
given seniority over dividend payments. 
The balance-sheet is in tabular form, 
with comparative figures and notes 
parallel to the items and on the 
opposite page. The £668,000 expansion 
in stock and work in progress is attended 
by the inauguration of a£/50,000 reserve 
against possible fall in stock values. In 


the tabular presentation the items are 
presented under eleven main heads. 
These are (1) issued capital of parent; 
(2) capital reserves; (3) and (4) revenue 
reserves of parent and of subsidiaries; 
(5) future tax; (6) minority interests; 


(7) long-term liabilities, in the shape of 
redeemable notes; (8) fixed assets; (9) 
investments and advances; (10) current 
assets; (11) current liabilities and pro- 
visions. The first four are aggregated 
as a “ Total of Smiths’ shareholders’ 
interests,” and the first seven aggre- 
gated as a total of capital employed. 
Item 11 is deducted from item 10, and 
the balance and items 8 and g are 
totalled as net assets. Two schedules of 
fixed assets of the group and of the 
parent show that fixed assets are given 
their previous year-end net book value. 
For full measure an analysis of sales 
revenue is included. Materials, wages 
and salaries absorbed 67.8 per cent.; 
services, supplies and expenses 16 per 
cent.; taxation 8.1 per cent.; deprecia- 
tion 2.5 per cent.; profits retained 2.1 
per cent., and the shareholders’ divi- 
dends 1.2 per cent. An interesting 
analysis of the distribution of the 
ordinary capital shows that 82.7 per 
cent. of total shareholders have holdings 
of not more than £100 nominal. 


Shareholders—Search for Your 
Information 


Shareholders are concerned with, 
amongst other things, the true cover for 
their dividends. They cannot find this 
information quickly from the Crompton 
Parkinson report, which sets off by 
adding the previous year’s carry-forward 
of £913,163, and provisions no longer 
required and profits relating to previous 
periods of £596,952, to the year’s net 
profits of £522,065. After deducting 
interim and final dividends, and an 
appropriation of £5,000 to benevolent 
fund, the carry-forward is left at 
£1,656,506, in place of £916,297. For 
holders of the ordinary capital the 
pertinent point is that of the £740,209 
addition to the carry-forward only 
£143,257 is provided from the latest 
profits, but they have to delve in order 
to gain this information. Even this 
analysis is incomplete, for the profit of 
£522,065 taken to the parent’s accounts 
is struck after deducting an exceptional 
charge of £33,476 in connection with 
capital increase expenses, and of 
£173,123 to specific reserves, the nature 
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of which is not disclosed, while the sub- 
sidiaries have themselves retained 
£45»734- 

During the year the company asked 
shareholders for £1,025,932 of new 
ordinary capital and the offer, which 
took the form of a rights issue, was sub- 
scribed more than twice over. Even so, 
the accounts show no improvement in 
the cash position, and bank overdrafts 
are up from £158,083 to £483,041. 
Principal reasons for this are the rise in 
debtors from £2,275,785 to £2,826,522, 
and in stock and work in progress from 
£2,669,730 to £4,238,081. To some 
extent the increase in the latter item is 
attributed by the chairman to the con- 
tinued rise of commodity prices, but the 
principal factor is a substantial increase 
in quantity. During and since the war 
the efficiency of production operations 
has been detrimentally affected by irre- 
gularity of supplies of essential raw 
materials and manufactured parts. In 
the past year some materials and parts 
have become more readily available 
and the opportunity has been taken to 
build up stocks as an insurance against 
further dislocation of production. The 
chairman points out that the return to 
more normal conditions of supply will 
enable an even higher efficiency to be 
attained than at present, and will at 
the same time release funds to provide 
the means of paying for the expansion 
programmes at present in hand. There 
are many other companies which would 
welcome a smoother flow of production. 


A Group P. & L. Account 


The Hawker Siddeley Group simplifies 
matters for shareholders by publishing 
only a group profit and loss account. 
This is in tabular and narrative form 
and a balance is struck, after taxation, 
of the net profit of the company and its 
subsidiaries for the year, so far as con- 
cerns the members of the group. To 
this sum is added adjustments of prior 
years’ profits less tax, together with 
profits of certain subsidiaries which are 
abnormal in that they arise owing to 
the change in the date of financial 
periods. For the sake of simplicity, the- 
comparative figures ignore the sub- 
stantial E.P.T. recovery of the previous 
year, so that the true improvement in 
trading profits is under-stated by 
£288,620. The consolidated balance 
sheet is free from frills and a model of 
clarity. 


On Commercial Education 


WHAT IS THE MODERN APPROACH TO 
educationas distinct from earlier approaches? 
Surely the answer is that, whilst old-fashioned 
teachers regarded the pupil as something of 
a bucket into which information must be 
poured (which is indeed the essence of 
“cramming” whether for professional 
examinations or for anything else), the 
modern approach begins with the recogni- 
tion that knowledge must be received as well 
as given. It affirms that the teacher must 
not only understand the subject of instruc- 
tion, but he must also understand the pupil. 
He must realise that his task is that of 
awakening in the scholar interests, powers 
and capacities previously asleep, and 
developing these newly aroused capacities. 

Now the serious question arises, are the 
commercial subjects “‘ education ” at all ? 
Do they open the eyes of the student to a 
branch of reality and arouse something in 
the student, as well as giving him informa- 
tion? Unless the teachers of commercial 
subjects can justify their disciplines as hav- 
ing value for drawing out the innate facul- 
ties and potentialities of the student, they 
condemn themselves as mere outsiders in 
the world of education. The purposes of 
such a study are set out accurately in the 
opening pages of this book.* In the quotation 
from Pestalozzi, “‘ it is necessary to psycho- 
logise instruction.” Further, “it is the 
function of the good educational writer to 
do for his readers what the wise teacher does 
for his pupils, that is to provide real oppor- 
tunity for self activity and self develop- 
ment.” Thus the studies of the teacher are 
threefold: 


1. The study of the scholar ; 
2. The study of the subject to be taught ; 


3. The reaction of the second upon the 
first. ; 


But the pupil is the raw material, and the 
subject of instruction is the tool to be used 
for the moulding of the pupil. 

Bearing this in mind, we turn hopefully to 
the four essays which the Faculty of 
Teachers in Commerce has collected 
dealing with the teaching of commerce, 
book-keeping, shorthand and _ typewriting. 
Our disappointment begins with the first 
essay. The summary of contents at once 
makes it evident that the author has devoted 
himself to the subject-matter of instruction, 
and has overlooked the personality of its 
recipient. A perusal of his essay only con- 
firms this impression. Yet in a narrower 
context, confined to a review of the subject 


* Teaching Commercial Subjects. The Modern 
Approach. (The Faculty of Teachers in Com- 
merce. Price 15s. net.) 


a , 


to be taught, these twenty-five pages are a 
excellent résumé, very much after the 
pattern of the familiar students’ rote-booly 
prepared for pre-examination review, 

Next we are invited to consider tiie teach. 
ing of book-keeping, and the author begins 
by setting himself the questions to , 
answered: 

1. What is the subject ? 

2. What benefit do students expect to ge 

from the study of it? 

The answer to the second question is “ th 
person who has become proficient in th 
recording of these transactions, expects ty 
obtain advancement in his career.’’ Prob. 
ably this is sufficient; we teach book-keeping 
that people may earn their living and tha 
the value of the “‘ living ” may increase! 

Probably with surprise, we breathe a new 
atmosphere when we consider the “ teach- 
ing of shorthand.” On an early page we ar 
bidden to consider the contrast between the 
“telling method” and the “living 
method.” ‘“‘ The teacher can do what no 
text-book can do—he can revivify, adapt, 
expand and dramatise the information 
according to the particular needs and par- 
ticular capabilities of his particular student 
at the particular moment.” This goes ty 
the root of the matter. Says the author, 
“‘ the students examine the words and dis- 
cover for themselves rules in examples. 
Their active, as distinct from their old-time 
passive, role has made them a part of their 
discovery.” Certain teachers of the sub- 
ject are criticised because “ they adapt the 
student to the subject ; the method to the 
circumstance. But we are teaching students 
first, and the subject second.” 

Alas, the advance is not maintained, and 
the “teaching of typewriting ” reverts to 


the level of the first two essays. To be fair, 


typewriting is perhaps the most difficult of 
all commercial subjects to convert into a 
genuinely educational discipline. Probably 
it must remain mere mechanics and not lay 
claim to a place in the educational scheme 
to which it is not entitled. 

The book is worth reading by all teachers 
for the sake of the chapter on shorthand 
teaching, arid the questions it raises merit 
careful thought by those whose task it is to 
prepare students for professional examina- 
tions, for these matters draw sharply and 
definitely the line between the teacher and 
the “‘crammer.” If it be true that the 
standard of attainment reached by candi- 
dates in post-war examinations is disap- 
pointing it may be that something akin t 
mass production instead of true education 
is at least a part of the explanation. 

— W. J. B. 
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LAW 


Legal 


Notes 


Law—application to extend the time for 
registration of a charge. 

In Re Kris Cruisers, Ltd. (1948, 2 All E.R. 
1105), Vaisey, J., pointed out that the power 
of the Court under Section 101 of the Com- 
panies Act, 1948, to grant an extension of 
time for the registration of charges is a 
discretionary power. The chargee or mort- 
gagee must satisfy the Court that the omis- 
sion to register in due time was not with any 
fraudulent intention—for example, to with- 
hold the knowledge of the charge from the 
public—but was “ due to inadvertence or to 
some other sufficient cause.”” An instance 
of “some other sufficient cause ” would be 
where the secretary of a company had been 
wrongly advised by his solicitor or counsel 
that registration need not be sought. But 
the Court must be fully informed of the 
circumstances. It is not sufficient merely to 
state that the matter was accidental and due 
to inadvertence. 


into consideration by the Court on such an 
application, the learned Judge did not 
follow Clauson J.’s observations in Re Charles 
(L. M.) & Co., Lid. (1935, Weekly Notes 15), 
but held that the question whether the com- 
pany was insolvent was not a matter which 
need be considered as a general rule. He 
did, however, include in his order the proviso 
which is, in practice, always inserted in 
such orders. This proviso is designed for the 
protection of persons to whom have accrued 
rights of property in the assets of the com- 
pany between the date of the charge and the 
date of registration—but not for the protec- 
tion of mere unsecured creditors. The result 
issomething of an anomaly, for persons may 
in the meantime have been induced to give 
credit to the company on the footing of the 
absence of the charge from the register. In 
the particular case before the Judge the 
reason for the delay was that the solicitors 
for the chargees thought that the secretary 
of the company—whose proper task it is— 
had registered the charge, while the secre- 
tary thought that the chargees had regis- 
tered it, as they might have done. The 
learned Judge was of opinion that these cir- 
cumstances constituted “inadvertence ”’ and 
he made the order extending the time. 


Director—vacation of office on conviction of an 
“indictable offence.” 


companies—though it is not favoured in the 


best models—contain a provision to the 


In deciding what matters are to be taken. 


The articles of association of a great many 


effect that “ the office of a director shall be 
vacated ... if he be convicted of an indict- 
able offence, not being an offence under the 
Road Traffic Act, 1930, or any statutory 
provision in lieu or modification thereof.” 
In Hastings and Folkestone Glassworks, Ltd., v. 
Kalson (1948, 2 All E.R. 1013), a recent 
case in the Court of Appeal, the articles of 
association of the company contained an 
article in this form. The question arose as to 
the meaning of the expression “ indictable 
offence.” The director had been convicted 
by a court of summary jurisdiction under 
one of the numerous Defence Regulations. 
The particular offence was under Regula- 
tion 4 of the Defence (Finance) Regulations, 
1939, that he had failed to offer for sale to 
H.M. Treasury, or to a person designated 
by it, certain gold which he was entitled to 
sell. He was prosecuted at Bow Street 
Police Court, pleaded guilty, was fined £200 
and ordered to pay £20 costs, and an order 
was made for the confiscation of 120 
sovereigns which had been recovered. This 
regulation is one of the many emergency 
Regulations to which Reg. 92 (1) of the 
Defence (General) Regulations, 1939, 
applies, which provides that 

If any person contravenes . . . any of these 

Regulations . . . he shall (save as otherwise 

expressly provided by . . . that Regulation) be 

guilty of an offence... and... shall (a) on 
summary conviction, be liable to imprison- 
ment for a term not exceeding three months, 
or to a fine not exceeding £100, or to both 
such imprisonment and such fine, or (b) on 

conviction on indictment, be liable to im- 

prisonment for a term not exceeding two 

years or to a fine not exceeding £500, or to 

both such imprisonment and such fine. 
Had the director been convicted of an 
** indictable offence ” ? 

Criminal offences, as Lord Justice 
Asquith pointed out, can for the present 
purpose be divided into three classes. The 
first consists of offences in respect of which 
proceedings by indictment alone lie. The 
defendant is proceeded against on a sum- 
mons or warrant in a police court, and if 
there is a case to be tried he is committed for 
trial to quarter sessions or assizes (in London 
the Central Criminal Court is the assize 
court) and there tried on a charge or 
charges contained in the “ indictment.” 
The second class consists of offences in 
respect of which summary proceedings alone 
lie. The defendant is tried in a police court. 
The third class—which creates the difficulty 
—consists of offences which can be pro- 
ceeded against in either way according to 


the circumstances. There are several types 
of this third class. One type—which includes 
the offence in the case in question—consists 
of offences which, under a statute or statu- 
tory regulation, can be proceeded against 
summarily or by indictment, at the election 
of the prosecution. A second consists of 
offences falling within Section 17 of the 
Summary Jurisdiction Act, 1879, the effect 
of which is that where the offender is liable 
on summary conviction to be imprisoned for 
more than three months, he may claim to be 
tried by a jury on indictment. The third 
type consists of offences within Schedule II 
of the Criminal Justice Act, 1925. These are 
offences which before the passing of the Act 
could only be tried on indictment. Under 
the Act the defendant can be tried sum- 
marily provided that the court thinks it 
expedient and the defendant consents. 
The Courtof Appeal was ofthe opinion that 
the expression “ indictable offence ” means 
an offence “ for which an indictment will 
lie,” and accordingly all these various types 
of offences within the third class are indict- 
able offences, whether in fact the defendant 
has been tried and convicted of the offence 
in the police court or on indictment. Accor- 
dingly, the director who had been convicted 
in the Police Court was held to be dis- 
qualified. It is plain, therefore, that the 
effect of this particular article is wider than 
a great many people have thought. It 
would embrace the vast bulk of the criminal 
offences created since September, 1939. 


Will—division per stirpes or per capita. 

In Re Jeeves; Morris-Williams v. Haylett 
(1948, 2 All E.R. 961), a testatrix declared 
that her residuary estate was to be divided 
“unto and equally between the daughters 
of my late brother Samuel who are resident 
in America and who shall be living at the 
time of my decease and to Edith M.-W. 
the daughter of my sister Sarah.” She went 
on to provide that “ if any of my said nieces 
shall have died in my lifetime . . . leaving 
issue . . . such issue shall take per stirpes and 
if more than one equally between them the 
shares of my residuary estate which such 
deceased niece would have taken had she 
survived me... .” Edith predeceased the 
testatrix leaving three children, who were 
clearly entitled to the share which their 
mother would have taken had she survived 
the testatrix. But what was that share? In 
other words, was the residuary estate to be 
divided into equal moieties, of which the 
five daughters of Samuel were to share one 
moiety, and the three daughters of Edith 
the other moiety; or was the residuary 
estate to be divided into sixths, of which the 
five daughters of Samuel were each to take 
one, and the three daughters of Edith were 
to share the other sixth ? 

As Vaisey, J., pointed out, the numerous 
decided cases that relate to this type of 
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problem do show that there is a prima facie 
presumption that where there is a direction 
to divide, at any rate between persons of the 
same generation.or standing in the same 
relationship to the testatrix, the division is 
to be an equal division, that is to say a 
division between the beneficiaries per capita. 
But the words of the particular will are to 
be construed, as well as can be, and although 
the learned Judge felt the result in such 
cases to be mere guesswork he came to the 
conclusion that the words intended a divi- 
sion of the estate into two halves, one to go 
to each of the two households. 


Will—construction—bequest to “‘ children”’— 
whether “‘ children ”’ includes illegitimate children. 

In Re Wohlgemuth’s Will Trusts, The Public 
Trustee v. Wohlgemuth (1948, 2 All E.R. 882), 
Jenkins, J., had to consider the much- 
debated question whether, where a will 
contains a gift to children, the gift operates 
in favour of illegitimate children. The 
testator had been married twice, and while 
the first marriage was subsisting he had had 
children by the woman whom he subse- 
quently married. The second marriage, 
therefore, did not legitimise the children. 
The gift was “in trust to pay the income 


(of certain property) to (my wife) during 
her life and after her decease in trust for such 
children or remote issue of myself and (my 
wife) in such shares . . . as she shall... 
appoint.” 

In the old case of Hill v. Crook (1) (1873, 
L.R. 6 H.L. 282), Lord Cairns laid down 
the following principles in regard to these 
cases. The term “children” in a will 
means, prima facie, legitimate children ; and 
if there is nothing more in the will, the 
circumstance that the person whose children 
are referred to has illegitimate children will 
not entitle those illegitimate children to take. 
But there are two classes of cases in which 
that prima facie interpretation is departed 
from. One class of cases is where it is im- 
possible from the circumstances of the 
parties that any legitimate children could 
take under the bequest. Suppose there is a 
bequest “‘ to the children of my daughter 
Jane,” Jane being dead, and having left 
illegitimate children, but having no legiti- 
mate children. There, because the testator 
must be taken to have known the state of his 
family, the Courts hold that he must have 
intended by the word “ children ” to refer 
to the illegitimate children. The second 
class of cases is “ where there is upon the 
face of the will itself, and upon a just and 


Publications 


PARM ACCOUNTS. By F. Sewell Bray and 
C. V. Dawe. Published for the Incorporated 
Accountants’ Research Committee. (Oxford 
University Press. Price 15s. net.) 
Of the books on farm accounts which have 
appeared so far, most explain how the 
accounts should be kept, but few show the 
real value of doing this work. This omission 
is lamentable, for despite the great technical 
progress that has been made in the last ten 
years, most farmers still regard the keeping 
of financial records as a burden imposed by 
the Board of Inland Revenue rather than as 
a part of good farm management. This 
book, issued under the auspices of the Incor- 
porated Accountants’ Research Committee, 
should do something to remedy this defect, 
and to show that farm accounts and cost 
accounts are not just passive records of 
transactions but are means by which the 
farmer can get greater insight into his business. 
The ordinary annual accounts by them- 
selves can throw a great deal of light on 
farming operations. An examination of his 
itemised profit and loss account can tell a 
farmer much about the influence on the 
prosperity of the farm of changes in expendi- 
ture on labour, fertilisers, feeding stuffs, and 
so on. He is able to see also the effect of 
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alterations in commodity prices, and, from 
the inferences he makes, he can form his 
future production and buying plans. He 
may see that, owing to a recent change in 
the national rate, wages have become a 
very heavy item in expenditure, and from 
the appearance of his accounts hecan get some 
guidance whether, say, it would pay him to 
use more machinery. 

General financial accounts give valuable 
information, and their value increases as the 
years pass. Cost accounts obviously tell the 
farmer much more, but their value probably 
lies in enabling comparisons to be made 
rather than in trying to establish absolute 
costs of production. They make it possible 
for him to compare the cost of producing a 
crop this year with other years’ results, or to 
compare the financial advantages of using 
different methods. 

This book explains how the job can be 
done, and the authors suggest that the job 
is neither difficult nor mysterious. Theore- 
tically they are right, but to the farmer, 
whose day is interrupted by Acts of God and 
the intrusion of Government officials and 
neighbours’ cattle, there is a relentlessness 
about keeping detailed records that naturally 
deters him from starting. The busy farmer 


proper construction and interpetation , 
the words used in it, an expression Of the 
intention of the testator to use the term 
‘children’ . . . according to : meapj 
which will apply to and include j!legiti 
children.” — 

Following this and other cases, the learned 
Judge held that he was entitled, in consider, 
ing whether the first exception in Loy 
Cairn’s judgment applied, to look at th 
surrounding circumstances and sec whether 
it was possible that there should be any 
legitimate children of the testator by his wife 
to take under the will. He admitted th 
evidence of the wife and two doctors, ang 
found that at the date of the will the testator 
owing to a physical injury to the spine, wa 
incapable of begetting a child and was fully 
aware of such incapacity ; and the wife hag 
informed him (whether truly or not) and he 
believed, that after an operation that she 
had undergone she was no longer capable of 
intercourse with him. Accordingly, as the 
learned Judge found, the testator and hk 
wife were both convinced that it was im. 
possible that they should have a child, and 
the first exception stated by Lord Cains 
applied, and the will must be construed 3s 
making provision for the two illegitimate 
children. 


does not share the accountant’s lust for well- 
planned rulings, nor can he guarantee to k 
in the right place at the right time to make 
the necessary entries. And once he is in 
arrears with the work, he will not be able to 
recover. Nevertheless, while a full set o 
cost accounts might at first be beyond his 
capacity or inclination, he would be wel 
advised to consider starting on records of 
individual crops or fields. The results would 
be very helpful to him, the expenditure od 
time would be small, and the experience 
gained might give him confidence and 
ambition to do more. 

Farm Accounts is more than a manual on 
the technicalities of accounts. The chaptes 
on the relationship between the agricultural 
economist and the farmer, and between the 
accountant and the farmer, are particularly 
good. In the past there has been too littl 
co-operation beteeen these parties, and 
farmers as a whole have not realised yet how 
much this co-operation would benefit them 
Because the aim and substance of this book 
are so good, one is the more sorry that the 
style in which it is written is so academic 
The book seems to be written about the 
farmer rather than for him. 


— G. Ss. B. 


BOOK RECEIVED 
FACTORY LAY-OUT, PLANNING AND PROGRES. 
By W. J. Hiscox and James Stirling. Fourth 
Edition. (Sir Isaac Pitman @& Sons, Ltt. 
London. Price 7s. 6d. net.) 
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Incorporated 


THE SOCIETY OF 


Accountants 


EXAMINATIONS 


ARRANGEMENTS HAVE BEEN MADE TO OPEN 
an additi»nal centre in Birmingham. 

The Pr liminary, Intermediate and Final 
Bxaminations will be held on May 17, 18 


the and 19, 1949, at London, Manchester, 
and HM ieeds, Cardiff, Birmingham, Glasgow, 
tor, Dublin and Belfast. 

Wa Applications on the appropriate forms, 
ily HH accompanied by all relevant supporting 
iad documents and the fee, must reach the 
‘he Hl ccretary at Incorporated Accountants’ 
‘ Hall not later than Monday, March 21, 
BB 1949. ° 

he "The Society does not undertake to arrange 
bi HF hotel accommodation. Candidates must 
make their own arrangements in this 
nd BF respect. 

a EXAMINATION FEEs 

SH After reviewing the cost of conducting the 
lt Society's Examinations, the Council 


decided that the following revised scale of 

fees should come into operation as from 

December 1, 1948: 
Preliminary Examination 


. 3 
- Intermediate Examination... £4 4 0 
[Final Examination .. — 
.f4 Preliminary Examination Ex- 

emption .. we £2 2 0 


THE BALANCE SHEET OF HEALTH 


Dr. CHARLES Hitt (SECRETARY OF THE 
British Medical Association, “‘ The Radio 
Doctor’) was the guest speaker at a 
luncheon held at the Connaught Rooms on 
Tuesday, January 4, 1949, by the Incor- 
porated Accountants’ London and District 
Society. The chairman of the District 
Society, Mr. T. H. Nicholson, F.C.A., 
F.S.A.A., was in the chair. 

Dr. Hill, after being introduced by the 
chairman, said that on the assets side of the 
balance sheet of health there was proof of a 
steady improvement. The death-rate in 
the ten-year period 1871-1880 was 21 per 
1,000 living persons; in 1946 it was 12 per 
1,000 living persons—little more than half. 
Expressed in another way, in terms of ex- 
pectation of life, between 1910-12 the 
expectation of life of male children at birth 
was 51 years; it was now 60 years. In the 
ten-year period 1871-80, out of every 1,000 
children born alive, 149 died in the first 
year of life. Between 1921 and 1930 that 
figure had fallen to 72, and in 1946—the 
last year for which there was a full return— 
the number was 43. In other words, the 
death-rate of these infants 70 years ago was 


149; it was now 43. In 1928, for every 
1,000 live births there was a maternal 
death-rate of 4.25. By 1938 the number 
was 2.97, and in 1946 it had fallen to 1.24. 
So that for rather more than four deaths per 
1,000 in 1928 there was rather more than 
one death per 1,000 in 1946. That was a 
particularly gratifying figure. So one could 
go on drawing from statistics a picture of 
steady progress in a number of fields. In the 
decade 1900-10, of every 1,000 persons 81 
died of diphtheria. In 1946 the number was 
four, and that reduction was due in large 
part to the campaign for diphtheria 
immunisation. 

But they should not pretend that the 
picture was equally good in all directions. 
In the matter of cancer, rheumatism and 
the common cold, relatively small progress 
had been made. There was steady progress 
in treating tuberculosis between the wars, 
but, as usual in war-time, there was a rising 
figure at the outset. It was still the case that 
tuberculosis caused one-third of all the 
deaths between the ages of 15 and 39 so 
there remained an immense amount to be 
done in that field. 

If they looked a little more closely at 
some of the factors in relation to good health 
they would have to agree that good feeding 
clearly came first. Good feeding was some- 
times confused with good housing. There 
was a notable investigation in Stockton-on- 
Tees before the war. A number of people 
were transferred from slum property in the 


. centre of the town to a newly constructed 


housing estate on the periphery. Contrary 
to expectation, it was found that the sick- 
ness rate was higher amongst the persons 
removed to the new houses than amongst 
those who were still occupying slum pro- 
perty in the centre of the town. Some 
people might have jumped to the conclusion 
that good housing did not matter, and 
raised the old argument about baths being 
used for storing coal, and so on. But the 
Medical Officer of Health found that in- 
creased travelling costs to work had reduced 
the net income in the estate households by 
approximately 8s. per week; thus reducing 
substantially the amount spent on food. 
Dr. Hill said that the estimated cost under 
the National Health Bill of the new State 
scheme was £155 million. Later, in the 
estimates for this year it became £200 
million. He saw in a Parliamentary answer 
a little time ago that the amount was given 
as £230 million, and he supposed it would 
climb steadily in the direction of £300 
million in the course of the next year or two. 


That was the bill for one of the social 
services. It was now costing, he supposed, 
one-third the total of a pre-war Budget. 

But how was it working? He would say 
that on the hospital side there had so far 
been relatively little visible change. One 
would hardly expect substantial changes. 
But one had to scrutinise with great care the 
development of this hospital service. What- 
ever might have been the evils intheold days, 
in the case of the local authority hospital 
there were the electors to whom the coun- 
cillors were responsible. There was a body 
ready to scrutinise and with a right to 
criticise what was happening. In the case of 
a voluntary hospital, it was a centre of local 
pride and enthusiasm, and often criticism. 
They had to becareful that the fullest possible 
responsibility was kept at the local level. 
They had to be wary of the tendency on the 
part of remote regions and distant Treasuries 
to throttle initiative by too minute a control. 

Mr. A. C. Simmonds, A.S.A.A., proposed 
a vote of thanks to Dr. Hill. 


DINNER AT PLYMOUTH 


THE ANNUAL DINNER OF THE INCORPORATED 
Accountants’ District Society of Devon and 
Cornwall was held at the Grand Hotel, 
Plymouth, on December 3. The chair was 
occupied by Mr. A. W. C. Lyddon, F.s.A.a., 
President of the District Society, and the 
guests included the Lord Mayor of Plymouth 
(Alderman H. J. Perry); Sir Frederick 
Alban, C.B.E., J.P., F.S.A.A. (president of the 
Society of Incorporated Accountants), and 
Mr. A. A. Garrett (secretary); Mr. H. W. 
Woollcombe (chairman of Plymouth Cham- 
ber of Commerce); Mr. John Bedford, 0.B.£. ; 
Mr. J. R. Baker (chairman of Plymouth 
Mercantile Association); Mr. W. P. Spargo 
(president of the local Institute of Bankers) ; 
and Mr. F. C. Olford and Mr. T. V. John 
(H.M. Inspectors of Taxes). 

The toast “‘ The City of Plymouth ” was 
proposed by Mr. W. R. Frost, F.s.A.A., vice- 
president of the District Society. 

The Lord Mayor of Plymouth (Alderman 
H. J. Perry), in reply, spoke of the important 
part that accountants played in the life of 
the city. Plymouth had little to be ashamed 
of in the progress of reconstruction, not only 
of the city centre but also of roads and 
housing estates on the outskirts of the city. 
In a recent trip in a helicopter he obtained 
a bird’s-eye view of Plymouth and saw how 
well the rebuilding appeared when viewed 
as a whole. But they were only just over- 
coming the total loss of housing accommoda- 
tion due to the blitz. 

He was confident that the spirit of ad- 
venture and enterprise which had brought 
fame to Plymouth in the past would 
be present in the difficult tasks of 
reconstruction and carry her people to a 
greater and nobler future. 
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The Society of Incorporated Accountants. 
He spoke of the Society’s great traditions 
and of the very distinguished career of the 
president, Sir Frederick Alban. The 
Society was one of the guardians of truth. 

There had sprung up during the war and 
since a Government by Regulation which 
seemed to be taking the place of Courts of 
Justice. Legislation was going through the 
House of Commons at such a rate that 
Members of Parliament had hardly time to 
read it, and because of newsprint shortage 
debates could not be fully reported in the 
Press. 

Sir Frederick Alban, C.B.E., J.P., F.S.A.A., 
president of the Society of Incorporated 
Accountants, recalled that the Society was 
formed in 1885 and had made substantial 
progress ever since. Present membership 
was 8,000 in addition to 7,000 students. The 
Society had members in the United States 
of America, Canada, South Africa, New 
Zealand, Australia, India, Pakistan, and all 
over the world. 

Sir Frederick referred to his recent visit to 
Canada and the United States of America in 
company with Mr. Garrett. It was gratify- 
ing to meet across the water a number of 
accountants who had emigrated from this 
country. He recalled a meeting with Mr. 
G. O. May, a Devon man, who although 
over 80 was still active and took a leading 
part in accountancy problems in America. 

In the United States accountants were 
concerned with the problems of the rising 
price level and took considerable responsi- 
bility for the valuation of stocks and book 
debts—greater than we had dared to take 
in this country. 

Sir Frederick spoke of the careful atten- 
tion that was being paid to training the In- 
corporated Accountants of the future. He 
appreciated the work of the Devon and 
Cornwall District Society. They had a 
scattered area to cover, but the work was 
remarkably well done. 

The Chairman proposed the toast of “‘ Our 
Guests,” to which Mr. Humphrey Wooll- 
combe (chairman of Plymouth Chamber of 
Commerce) and Mr. F. C. Olford (In- 
spector of Taxes) responded. 


LECTURE PROGRAMME 


LONDON & DISTRICT AND 
LONDON STUDENTS’ SOCIETIES 


*PEBRUARY 7. Legal Review of 1948. By 
Mr. Reginald Maulding, m.a. Chairman: 
Mr. T. H. Nicholson, F.c.A., F.S.A.A. 

PEBRUARY 14. Commercial Law and Contrac- 
tual Obligations. By Mr. O. Griffiths, .a., 
LL.B., Barrister-at-Law. Chairman: Mr. 

F. R. Witty, A.s.a.a. 
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Mr. John Bedford proposed the toast of 


FEBRUARY 28. Mercantile Law—Contract for 
the Sale of Goods. By Mr. O. Griffiths, m.a., 
LL.B., Barrister-at-Law. Chairman: Mr. 
J. A. Allen, A.s.A.A. 

*MARCH 7. Taxation Review of 1948. By Mr. 
D. O. Bailey, a.s.a.a. Chairman: Mr. 
Eric Green, A.S.A.A. ‘ 

MARCH 14. Income Tax Computations. By Mr. 
H. A. R. J. Wilson, F.c.a., Incorporated 
Accountant. Chairman: Mr. D. 
Mahony, F.S.A.A. 

*MARCH 23. Random Comments on Accounting 
in the U.S.A. and Canada. By Sir Frederick 
Alban, C.B.£., J.P., F.S.A.A. Chairman : 
Mr. R. N. Barnett, F.s.A.A. 

MARCH 28. The General Principles of Costing. 
By Mr. W. W. Bigg, F.c.A., Incorporated 
Accountant. Chairman: Mr. G. F. D. 
Rice, A.S.A.A. 

APRIL 11. Mock Directors’? Meeting to Finalise 

Company’s Accounts. Chairman: Mr. 

A. V. Hussey, F.S.A.A. 


* Arranged by the London and District 
Society. Other lectures arranged by 
London Students’ Society. 

Lectures will commence promptly at 
6 p.m. and will be held in the Hall of the 
Chartered Auctioneers’ and Estate Agents’ 
Institute, 29, Lincoln’s Inn Fields, W.C.2. 


PERSONAL NOTES 


Mr. Frank E. Price, F.s.A.A., a partner 
in Messrs. Alban and Lamb, has been 
appointed by the Minister of Fuel and 
Power to be a member (part-time) of the 
Wales Gas Board. 

Mr. C. E. C. Nicholls, F.s.a.a., and Mr. 
H. Price, A.c.A., A.S.A.A., are now practising 
in partnership as C. E. C. Nicholls & Co., 
Incorporated Accountants, at 21, Gildredge 
Road, Eastbourne. 

Messrs. F. F. Sharles & Co., London, 
announce that Mr. A. M. Sheridan, A.c.a., 
has retired from the firm to take up a 
commercial appointment. 

Mr. R. G. Sidford, F.s.a.a., formerly a 
partner in Messrs. Sidford & Keen, London, 
has retired. 

Messrs. Hatfield, Dixon & Co. have 
changed the name of their firm to Hatfield, 
Dixon, Roberts, Wright & Co. Mr. D. H. 
Peed, A.c.A., has been admitted to partner- 
ship. Mr. A. W. Cockerill, A.s.a.a., and 
the J. G. L. Lovell, a.c.a., have retired. 

Mr. Anthony J. Paul, Incorporated 
Accountant, is now practising as A. J. 
Paul & Co., at 11, Shoot Row, Redruth, 
and at 46, Coinagehall Street, Helston. His 
partnership with Mr. Tregarthen has been 
dissolved. 

Messrs. Leith, Freake & Cade, 
Chartered Accountants (South Africa), 
have admitted into partnership Mr. S. A. 
Bithrey, cC.A. (S.A.), A.S.A.A., Mr. F. B. 
Gouws, c.A. (s.A.), and Mr. E. R. Miller, 
B.Com., C.A. (8.A.). 

Mr. H. S. Dunn, 4.3.A.A., has been 


admitted as a partner in Messrs, 
Shaw, Leslie & Shaw and Messrs, Jame 
Boyd & Co., Belfast. 

Messrs. P. S. Ross & Sons, 
Accountants (Canada), have taken inty 
partnership Mr. A. E. Bishop, asay 
Mr. L. H. Paul and Mr. J. E. Seybolf 
Montreal, and Mr. G. A. Kilner, Toronty 

Mr. John W. Walton, A.s.A.a,, fy 
commenced public practice in partnerhj 
with Mr. Alfred Smith, at 28, Marks 
Place, Durham, under the style of Smith 
Walton & Co. 

Mr. Thomas Hayes, F.3.A.A., Leeth 
practising as Thos. Hayes & Sons, Inegn 
porated Accountants, has taken into partnen 
ship his son, Mr. Norman Hayes, asag 


REMOVALS 


Messrs. Westlake, Clark & Co., Incgp 
porated Accountants, have removed from 
180, Wilton Road, to 13, Bellevue Road 
Southampton. The note in our January 
issue was incorrect. 

Messrs. J. & A. W. Sully & Co. hay 
removed their Weston-super-Mare office 
Oxford Chambers, 558, Oxford Street, 
Weston-super-Mare. Telephone : 198, 

Messrs. Roberts, Legge & Co. have 
changed their address to 3, Rumford Place 
Liverpool, 3. 

Messrs. Scar, Samuel Kerschen & @ 
have removed their office to 129, Mount 
Street, Berkeley Square, London, W.1. 


OBITUARY 


Charles Stanley Steel. The account 
ancy profession has lost one of its well-knows 
personalities by the sudden and regretted 
death recently of Mr. Charles Stanley 
Steel, F.c.a., F.s.A.A. He was the senior 
partner in the firm of Wright, Fairbrother 


& Steel, Incorporated Accountant 
42, Bedford Avenue, London, W.CGE 
Mr. Steel was 58 years of age 


He became a member of the Institute of 
Chartered Accountants in 1912, and @ 
the Society of Incorporated Accountanij 
in 1936. Before joining the firm of Wright 
Fairbrother & Steel he was senior clerk 
with Messrs. Nevill, Hovey, Gardner & Co 

Mr. Steel was very active in local munik 
cipal government. He joined the Cound 
of the borough of St. Marylebone in 1928 
and was elected an Alderman in 19445 
he was Mayor of the borough from 194§ 
to 1947. He was a Freeman of the City of 
London, and a Liveryman, being a membef 
of the Fruiterers’ Company and a Rentet 
Warden of that body at the time of his death, 
He was well-known in Masonic circles and 
held London rank in the Craft and Chapter, 
He was also a member of the Society of 
Yorkshiremen in London. As Treasuref 
of the Infantile Paralysis Fellowship he 
assisted greatly in the financial develop: 
ment of that organisation in recent years 
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